
Diego  s t a t e d  t h a t  it i s  f o r c e d  t o  l i m i t  p r o s e c u t i o n  t o  o n l y  t h e  w o r s t  c o y o t e  
o f f e n d e r s ,  l e a v i n g  c o u n t l e s s  bad  a c t o r s  t o  g o  f r e e , "  c l o s e d  q u o t e .  I s n ' t  t h a t  a  
l e t t e r  you r e c e i v e d  t h a t  s a i d  t h a t ?  

MR. MCNULTY: I ' m  f a m i l i a r  w i t h  t h e  l e t t e r .  

SEN. SESSIONS: On O c t o b e r  1 3 t h  o f  2005,  Congressman D a r r y l  I s s a  w r o t e  
t o  U.S. A t t o r n e y  Lamb c o m p l a i n i n g  a b o u t  h e r ,  s a y i n g  t h i s :  "Your o f f i c e  h a s  
e s t a b l i s h e d  a n  a p p a l l i n g  r e c o r d  o f  r e f u s a l  t o  p r o s e c u t e  e v e n  t h e  w o r s t  c r i m i n a l  
a l i e n  o f f e n d e r s , "  c l o s e d  q u o t e .  And t h e n  on O c t o b e r  2 0 t h ,  ' 0 5 ,  1 9  House members 
w r o t e ,  q u o t e  -- t o  t h e  A t t o r n e y  G e n e r a l  Gonza l ez ,  t o  e x p r e s s  t h e i r  f r u s t r a t i o n ,  
s a y i n g ,  q u o t e ,  "The U.S. a t t o r n e y  i n  San  Diego  h a s  s t a t e d  t h a t  t h e  o f f i c e  w i l l  
n o t  p r o s e c u t e  a  c r i m i n a l  a l i e n  u n l e s s  t h e y  have  p r e v i o u s l y  b e e n  c o n v i c t e d  o f  two 
f e l o n i e s  i n  t h e  Distr ic t  -- two f e l o n i e s  i n  t h e  Dis t r ic t , "  c l o s e d  q u o t e ,  b e f o r e  
t h e y  would e v e n  p r o s e c u t e ,  a n d  d o  you see a  c o n c e r n  t h e r e ?  Is t h a t  s o m e t h i n g  
t h a t  t h e  a t t o r n e y  g e n e r a l  a n d  t h e  p r e s i d e n t  h a s  t o  c o n s i d e r  when t h e y  d e c i d e  who 
t h e i r  U.S. a t t o r n e y s  a r e ?  

MR. MCNULTY: Well, a n y t i m e  t h e  members o f  C o n g r e s s ,  s e n a t o r s ,  House 
members, write l e t t e r s  t o  u s  w e  t a k e  them s e r i o u s l y  a n d  would  g i v e  them t h e  
c o n s i d e r a t i o n  t h a t ' s  a p p r o p r i a t e .  

SEN. SCHUMER: Thank you, M r .  McNulty. W e ' l l  h a v e  a  s e c o n d  r o u n d  i f  
you want  t o  p u r s u e  w i t h  S e n a t o r  S e s s i o n s .  Okay. I ' m  g o i n g  t o  go  i n t o  my 
s e c o n d  round ,  a n d  I want  t o  g o  b a c k  t o  Bud C u m i n s .  F i r s t ,  Bud Cummings h a s  
s a i d  t h a t  h e  was t o l d  h e  h a d  done  n o t h i n g  wrong a n d  h e  was s i m p l y  b e i n g  a s k e d  t o  
r e s i g n  t o  l e t  someone else h a v e  t h e  j o b .  Does h e  h a v e  i t  r i g h t ?  

MR. MCNULTY: I a c c e p t  t h a t  a s  b e i n g  a c c u r a t e  as b e s t  I know t h e  f a c t s .  

SEN. SCHUMER: Okay. So  i n  o t h e r  words,  Bud C u m i n s  was f i r e d  f o r  no  
r e a s o n .  T h e r e  was no  c a u s e  -- 

MR. MCNULTY: No c a u s e  p r o v i d e d  i n  h i s  c a s e  a s  I ' m  a w a r e  o f .  

SEN. SCHUMER: None a t  a l l .  And was t h e r e  a n y t h i n g  m a t e r i a l l y  n e g a t i v e  
i n  h i s  e v a l u a t i o n s ?  I n  h i s  EARS r e p o r t s  o r  a n y t h i n g  l i k e  t h a t ?  From t h e  
r e p o r t s  t h a t  e v e r y o n e  h a s  r e c e i v e d ,  h e  h a d  done  a n  o u t s t a n d i n g  j o b  -- h a d  g o t t e n  
good  e v a l u a t i o n s .  Do you b e l i e v e  t h a t  t o  b e  t r u e ?  

MR. MCNULT.Y: I d o n ' t  know o f  a n y t h i n g  t h a t ' s  n e g a t i v e ,  a n d  I h a v e n ' t  
s e e n  h i s  r e p o r t s  o r  o n e  t h a t  -- p r o b a b l y  o n l y  o n e  t h a t  was done  d u r i n g  h i s  
t e n u r e  b u t  I h a v e n ' t  s e e n  i t .  Bu t  I ' m  n o t  aware  o f  a n y t h i n g  t h a t  -- 

SEN. SCHUMER: Would you b e  w i l l i n g  t o  s u b m i t  t h o s e  r e p o r t s  t o  u s  e v e n  
i f  w e  w o u l d n ' t  make them p u b l i c ?  

MR. MCNULTY: R i g h t .  Well, o t h e r  t h a n  -- I j u s t  want  t o  f a l l  s h o r t  o f  
making  a f i r m  p r o m i s e  r i g h t  now, b u t  w e  know t h a t  y o u ' r e  i n t e r e s t e d  i n  them a n d  
we want  t o  work w i t h  you t o  see how w e  c a n  accommodate you r  n e e d s .  

SEN. SCHUMER: So you r  i n c l i n a t i o n  i s  t o  d o  i t  b u t  you d o n ' t  wan t  t o  
g i v e  a  commitment r i g h t  h e r e ?  

MR. MCNULTY: C o r r e c t .  



SEN. SCHUMER: Okay. I w i l l  -- a s  I s a i d  i n  my o p e n i n g  s t a t e m e n t ,  i f  w e  
c a n ' t  g e t  them I w i l l  c e r t a i n l y  d i s c u s s  w i t h  t h e  chai rman my view t h a t  we s h o u l d  
subpoena them i f  w e  c a n ' t  g e t  them. Th i s  i s  s e r i o u s  m a t t e r .  I d o n ' t  t h i n k  t h e y  
s h o u l d  b e  subpoenaed.  I t h i n k  w e  s h o u l d  g e t  them -- c e r t a i n l y  a  r e p o r t  l i k e  
t h i s  which i s  a  p o s i t i v e  e v a l u a t i o n .  Your r e a s o n i n g  t h e r e ,  a t  l e a s t  a s  f a r  a s  
Cumrnings i s  concerned  -- o b v i o u s l y  you c a n  make i m p u t a t i o n s  i f  o t h e r s  a r e  n o t  
r e l e a s e d . - -  w o u l d n ' t  h u r t  h i s  r e p u t a t i o n  i n  any way. 

MR. MCNULTY: I ' d  j u s t  s a y ,  M r .  Chairman, i f  you g e t  a  r e p o r t ,  s e e  a  
r e p o r t ,  and  i t  d o e s n ' t  show something t h a t  you b e l i e v e  i s  c a u s e ,  t o  m e  t h a t ' s  
n o t  an a-ha moment, because  a s  I s a y  r i g h t  up f r o n t ,  t h o s e  r e p o r t s  a r e  w r i t t e n  
by  p e e r s  -- 

SEN. SCHUMER: Understood.  MR. MCNULTY: -- and t h e y  may o r  may not  
c o n t a i n  ( c r o s s  t a l k )  -- 

SEN. SCHUMER: But you d i d  s a y  e a r l i e r  -- and t h i s  i s  t h e  f i r s t  we've 
h e a r d  o f  t h i s  -- t h a t  he  was n o t  f i r e d  f o r  a  p a r t i c u l a r  r e a s o n  -- t h a t  when he 
s a i d  he  was b e i n g  f i r e d  s imply  t o  l e t  someone else have a  s h o t  a t  t h e  job ,  
t h a t ' s  a c c u r a t e  a s  b e s t  you can t e l l .  

MR. MCNULTY: I ' m  n o t  d i s p u t i n g  t h a t  c h a r a c t e r i z a t i o n .  

SEN. SCHUMER: Okay. T h a t ' s  i m p o r t a n t  t o  know. Now -- s o  t h e n  w e  go 
on t o  t h e  r ep lacement  f o r  M r .  Cummins. And a g a i n ,  a s  S e n a t o r  F e i n s t e i n  and 
o t h e r s  have  s a i d ,  t h e r e  a r e  a l l  k i n d s  of  r e a s o n s  p e o p l e  a r e  chosen  t o  be  U.S. 
a t t o r n e y s .  But I f i r s t  want t o  a s k  abou t  t h i s .  S e n a t o r  P r y o r  t a l k e d  a b o u t  
a l l e g a t i o n s  -- I t h i n k  t h e y  were i n  t h e  p r e s s  he ment ioned -- a b o u t  h i s  
s u c c e s s o r ,  M r .  G r i f f i n ,  q u o t e ,  "Being i n v o l v e d  i n  c a g i n g  b l a c k  v o t e s , "  unquote 

F i r s t ,  i f  t h e r e  were such a n  involvement ,  i f  he  d i d  d o  t h a t  a t  some 
p o i n t  i n  h i s  job  -- i n  one o f  h i s  p r e v i o u s  j o b s  -- d o  you t h i n k  t h a t  c o u l d  be  -- 
t h a t  s h o u l d  be  a  d i s q u a l i f i e r  f o r  him b e i n g  U.S. a t t o r n e y  i n  a  s t a t e  l i k e  
Arkansas ,  where t h e r e  a r e  o b v i o u s l y  c i v i l  r i g h t s  s u i t s ?  

MR. MCNULTY: I t h i n k  any a l l e g a t i o n  o r  i s s u e  t h a t ' s  r a i s e d  a g a i n s t  
somebody h a s  t o  be  c a r e f u l l y  examined, and i t  goes  i n t o  t h e  t h i n k i n g  a s  t o  
whe the r  o r  n o t  t h a t  p e r s o n  i s  t h e  b e s t  c a n d i d a t e  f o r  t h e  job .  

SEN. SCHUMER: Was M r .  G r i f f i n  g i v e n  a  tho rough ,  tho rough  review 
b e f o r e  h e  was a s k e d  t o  do t h i s  job? And a r e  you aware of  a n y t h i n g  t h a t  s a i d  he  
was i n v o l v e d  i n ,  q u o t e ,  " c a g i n g  b l a c k  v o t e s " ?  

MR. MCNULTY: F i r s t  o f  a l l ,  i n  t e r m s  o f  t h e  k i n d  o f  review,  t h e r e  a r e  
d i f f e r e n t  l e v e l s  o f  review, depending upon what a  p e r s o n ' s  g o i n g  t o  be  do ing .  
I f  y o u ' r e  a n  i n t e r i m ,  y o u ' r e  a l r e a d y ,  by d e f i n i t i o n ,  i n  t h e  Department of  
J u s t i c e  i n  o'ne way o r  a n o t h e r ,  e i t h e r  i n  t h e  o f f i c e  o r  i n  t h e  c r i m i n a l  d i v i s i o n  
o r  some o t h e r  p l a c e .  You a l r e a d y  have a background check;  y o u ' r e  a l r e a d y  
s e r v i n g  t h e  American p e o p l e  a t  t h e  Department of  J u s t i c e .  And s o  you may -- a t  
t h a t  p o i n t ,  t h a t  has  been s u f f i c i e n t ,  h i s t o r i c a l l y ,  t o  s e r v e  a s  an  i n t e r i m .  



Then t h e r e ' s  a  backg round  c h e c k  f o r  p u r p o s e s  o f  n o m i n a t i o n .  T h a t  b r i n g s  i n  more 
i n f o r m a t i o n .  

SEN. SCHUMER: Yup. 

MR. MCNULTY: W e  l o o k  a t  t h e  b a c k g r o u n d  c h e c k  c a r e f u l l y  a n d  d e c i d e ,  
b a s e d  upon t h a t ,  w h e t h e r  o r  n o t  i t ' s  a p p r o p r i a t e  t o  recommend t o  t h e  p r e s i d e n t  
t o  nomina t e  somebody. 

SEN. SCHUMER: So  I h a v e  two q u e s t i o n s .  Would s u c h  a  backg round  
c h e c k  h a v e  come u p  w i t h  t h e  f a c t  t h a t  h e  was i n v o l v e d  i n ,  q u o t e ,  " c a g i n g  b l a c k  
v o t e s , "  i f  t h a t  were t h e  f a c t ?  

MR. MCNULTY: P re sumab ly  -- I ' m  n o t  a n  e x p e r t  on  how t h e  backg round  
c h e c k  p r o c e s s  works  e n t i r e l y ,  b u t  I t h i n k  t h e y  g o  o u t  a n d  l o o k  a t  p r e s s  
c l i p p i n g s  a n d  o t h e r  t h i n g s .  They migh t  - t h e y  g o  i n t e r v i e w  p e o p l e .  Maybe 
s o m e t h i n g  comes u p  t h a t  r e l a t e s  t o  a  p e r s o n ' s  a c t i v i t i e s ;  I ' m  p r e t t y  s u r e  t h i n g s  
come u p  r e l a t i n g  t o  a  p e r s o n ' s  a c t i v i t i e s  a p a r t  f r om what  t h e y ' v e  done  i n  t h e  
o f f  ice.  

SEN. SCHUMER: But  l e t  m e  g e t  -- i f  h e  was i n v o l v e d  i n  s u c h , - -  s u c h  
a n  a c t i v i t y ,  would  i t  b e  y o u r  v iew,  would you recommend t o  t h e  a t t o r n e y  
g e n e r a l  t h a t  M r .  G r i f f i n  n o t  become t h e  U.S. a t t o r n e y  f o r  A r k a n s a s ,  i f  h e  were 
i n v o l v e d ?  And t h a t ' s  a  b i g  a s s u m p t i o n ,  I a d m i t .  I t ' s  j u s t  s o m e t h i n g  t h a t  
S e n a t o r  P r y o r  men t ioned  -- I t h i n k  t h a t  was m e n t i o n e d  i n  a  newspape r  a r t i c l e .  

MR. MCNULTY: And I d o n ' t  want  t o  s o u n d  l i k e  I ' m  q u i b b l i n g .  I t ' s  j u s t  
t h a t  a l l  I know h e r e  i s  t h a t  w e  h a v e  an  a r t i c l e .  Even S e n a t o r  P r y o r  s a i d  t h a t  
t h e  e x p l a n a t i o n  g i v e n  was v e r y  d i f f e r e n t  f rom what  t h e  a r t i c l e  was.  

SEN. SCHUMER: Mm-hm. 

MR. MCNULTY: I d o n ' t  know a n y t h i n g  a b o u t  it p e r s o n a l l y  -- 

SEN. SCHUMER: R i g h t .  



MR. MCNULTY: -- and so I'm -- I don't want to say that if I knew 
some article was true that that would. I'd have to know more about what that - 

SEN. SCHUMER: I didn't ask about the article, if he was doing 
something that would prevent black people from voting -- 

MR. MCNULTY: Oh, of course. Well, if that's what it comes down to 
after all the facts are in -- 

SEN. SCHUMER: Even if that was a legal political activity? 

MR. MCNULTY: That sounds like a very significant problem. 

SEN. SCHUMER: Okay. All right. Now, second, I just want to get to 
this one, too, in Senator Pryor's testimony. Again, there were allegations that 
the first assistant was passed over because of maternity leave. I believe she 
said that? 

MR. MCNULTY: (No audible response.) 

SEN. SCHUMER: Okay. Do you dispute that? 

MR. MCNULTY: No, it's just that in my briefings on what occurred, 
there is definitely some factual difference as to whether or not that really was 
a factor or not. It shouldn't be a factor and, therefore, I've been told -- 

SEN. SCHUMER: What if it was? What if it was a factor? 

MR. MCNULTY: I'm sorry? 

SEN. SCHUMER: What if it was a factor? I mean, she said it. She's a 
person of a degree of integrity. She was the first assistant in an important 
office -- 



MR. MCNULTY: Right, but -- SEN. SCHUMER: -- and she's saying she 
was told she was passed over because of maternity leave. I'd have to check with 
my legal eagles, but that might actually be prohibited under federal law. 

MR. MCNULTY: I don't know, but -- 

SEN. SCHUMER: I think that's probably true. 

MR. MCNULTY: It should not be a factor in consideration of whether 
or not she wou.ld serve as the interim. And so I don't -- but I don't know if 
that is accurate. 

SEN. SCHUMER: Can you, again, if you choose to -- I don't see any 
reason to do this in private, because this doesn't -- the reason you gave of not 
wanting to mention the EARS reports or others is you don't want to do any harm 
to the people who were removed. But would you be willing to come back to us and 
give us an evaluation as to whether that remark was, that that comment was true 
and whether she was fired because of -- passed over because of maternity leave? 
Could you come back to the committee and report to that? 

MR. MCNULTY: Yes, I mean -- at this point I can say, to the best of 
my knowledge, that is not the case. In fact, Mr. Griffin was identified as the 
person who would become the interim and possibly become the nominee before the 
knowledge of her circumstances was even known. 

SEN. SCHUMER: Okay. Again, I would ask that you come back and give 
us a report in writing as to why what she is saying is not true or is a 
misinterpretation, okay? 

MR. MCNULTY: Okay. 

SEN. SCHUMER: All right, now let me ask you this. You admitted, and 
I'm glad you did, that Bud Cumins was fired for no reason. Were any of the 
other six U.S. attorneys who were asked to step down fired for no reason as 
well? 



MR. MCNULTY: A s  t h e  a t t o r n e y  g e n e r a l  s a i d  a t  t h e  - h i s  o v e r s i g h t  
h e a r i n g  l a s t  month, t h e  phone c a l l s  t h a t  were made back i n  December were 
p e r f o r m a n c e - r e l a t e d .  

SEN. SCHUMER: Mm-hm. A l l  t h e  o t h e r s ?  

MR. MCNULTY: Yes. 

SEN. SCHUMER: But Bud Cummins was n o t  one o f  t h o s e  c a l l s ,  because  he 
had been n o t i f i e d  e a r l i e r .  

MR. MCNULTY: R i g h t .  H e  was n o t i f i e d  i n  June o f  - 

SEN. SCHUMER: Okay, s o  t h e r e  was a  r eason  t o  remove a l l  t h e  o t h e r  
s i x ?  MR. MCNULTY: C o r r e c t .  

SEN. SCHUMER: Okay. Let  m e  a s k  you t h i s .  I want t o  go back t o  Bud 
Cummins h e r e .  So h e r e  we have t h e  a t t o r n e y  g e n e r a l  adamant; h e r e ' s  h i s  q u o t e ,  
"We would n e v e r ,  e v e r  make a  change i n  t h e  U.S. a t t o r n e y  p o s i t i o n  f o r  p o l i t i c a l  
r e a s o n s . "  Then w e  have now -- f o r  t h e  f i r s t  t ime ,  w e  l e a r n  t h a t  Bud Cummins was 
asked t o  l e a v e  f o r  no r e a s o n  and w e ' r e  p u t t i n g  i n  someone who h a s  a l l  k inds  o f  
p o l i t i c a l  c o n n e c t i o n s  -- n o t  d i s q u a l i f i e r s ,  o b v i o u s l y ,  c e r t a i n l y  n o t  l e g a l l y  -- 
and I ' m  s u r e  i t ' s  been done by o t h e r  a d m i n i s t r a t i o n s  a s  w e l l .  But do you 
b e l i e v e  t h a t  f i r i n g  a  wel l -performing U.S. a t t o r n e y  t o  make way f o r  a  p o l i t i c a l  
o p e r a t i v e  i s  n o t  a  p o l i t i c a l  r eason?  

MR. MCNULTY: Yes, I b e l i e v e  t h a t ' s  i t ' s  n o t  a  p o l i t i c a l  r eason  

SEN. SCHUMER: Okay, c o u l d  you t r y  t o  e x p l a i n  y o u r s e l f  t h e r e ?  

MR. MCNULTY: I ' l l  do my b e s t .  I t h i n k  t h a t  t h e  f a c t  t h a t  he  had 
p o l i t i c a l  a c t i v i t i e s  i n  h i s  background does  n o t  speak  t o  t h e  q u e s t i o n  of h i s  
q u a l i f i c a t i o n s  f o r  b e i n g  t h e  Uni ted  S t a t e s  a t t o r n e y  i n  t h a t  d i s t r i c t .  I t h i n k  an 
h o n e s t  l o o k  a t  h i s  resume shows t h a t  w h i l e  it may n o t  be  t h e  t h i c k e s t  when it 
comes t o  p r o s e c u t i o n  e x p e r i e n c e ,  i t ' s  n o t  i n s i g n i f i c a n t  e i t h e r .  H e  had been 
a s s i s t a n t  Uni ted  S t a t e s  a t t o r n e y  i n  t h a t  d i s t r i c t  t o  s e t  up t h e i r  P r o j e c t  S a f e  
Neighborhoods program -- 



SEN. SCHUMER: For how long had he been t h e r e ?  

MR. MCNULTY: I th ink  t h a t  was about a  year o r  so .  

SEN. SCHUMER: Yeah, I th ink  it was l e s s  than  t h a t ,  a  l i t t l e  l e s s  
than t h a t .  

MR. MCNULTY: And he -- b u t  he d i d  a  number of gun cases  i n  t h a t  
per iod  of t ime.  He's a l s o  done a  l o t  of t r i a l s  a s  a  J A G  a t t o r n e y .  He'd gone and 
served h i s  country over i n  I r a q .  He came back from I r a q  and he was looking f o r  a  
new oppor tuni ty .  Again, he had q u a l i f i c a t i o n s  t h a t  exceed what M r .  Cumrnins had 
when he s t a r t e d ,  what Ms. Casey had, who was t h e  Clinton U.S. a t t o rney  i n  t h a t  
d i s t r i c t  before  she  became U.S. a t t o rney .  So he s t a r t e d  o f f  with a  s t rong  
enough resume, and t h e  f a c t  t h a t  he was given an oppor tuni ty  t o  s t e p  i n  -- and 
t h e r e ' s  one more piece of t h i s  t h a t ' s  a  l i t t l e  t r i c k y ,  because you don ' t  want t o  
g e t  i n t o  t h i s  bus iness  of what d i d  M r .  Cummins say here  o r  t h e r e ,  because I 
t h ink  we should t a l k  t o  him. B u t  he may have a l ready  been th ink ing  about 
leav ing  a t  some poin t  anyway. 

There a r e  some p re s s  r e p o r t s  where he says t h a t .  Now, I d o n ' t  know, 
and I don ' t  want t o  put  words i n  h i s  mouth; I d o n ' t  know what t h e  f a c t s  a r e  
t h e r e  completely.  What I ' v e  been t o l d ,  t h a t  t he re  was some i n d i c a t i o n  t h a t  he 
was th ink ing  about t h i s  a s  a  time f o r  h i s  leaving t h e  o f f i c e  o r  i n  some window 
of t ime. And a l l  those  th ings  came toge ther  t o  say i n  t h i s  case ,  t h i s  unique 
s i t u a t i o n ,  we can make a  change and t h i s  would s t i l l  be good f o r  t h e  o f f i c e .  

SEN. SCHUMER: So you can say t o  me t h a t  you -- you put  i n  your 
testimony you want somebody who's t h e  b e s t  person p o s s i b l e .  

MR. MCNULTY: Well, I d i d n ' t  -- 

SEN. SCHUMER: Do you th ink  M r .  G r i f f i n  i s  t h e  b e s t  person poss ib le?  
I c a n ' t  even see  how M r .  G r i f f i n  would be b e t t e r  q u a l i f i e d  i n  any way than -- 
than Bud Cummins, who had done a  good job, who was well  respec ted ,  who had now 
had years  of experience.  There ' s  somebody who served a  l i m i t e d  number of months 
on a  p a r t i c u l a r  kind of case and had a l l  kinds of o the r  connect ions.  I t  s u r e  
d o e s n ' t  pass t h e  smell  t e s t .  I d o n ' t  know what happened, and I c a n ' t  -- you 
know, w e ' l l  t r y  t o  g e t  t o  the bottom of t h a t .  And I have more ques t ions ,  but  -- 

MR. MCNULTY: I d i d n ' t  say  "bes t  person p o s s i b l e . "  I f  I used t h a t  a s  
a standard, I would not become U.S. attorney, 



SEN. SCHUMER: You did. 

MR. MCNULTY: I said "well qualified." 

SEN. SCHUMER: Okay. 

MR. MCNULTY: And that was -- those words were purposely chosen to 
say that he met the standards that are sufficient to take a job like that, and I 
have no hesitancy of that. 

SEN. SCHUMER: I just want to -- I don't want to pick here with my 
friend Paul McNulty. Quote from your testimony, "For these reasons, the 
department is committed to having the best person possible discharging the 
responsibilities of that office at all times in every district." 

I find it hard to believe that Tim Griffin was the best person 
possible. I find it hard to believe that anyone who did an independent 
evaluation in the Justice Department thought that Tim Griffin was a superior 
choice to Bud Cumins. 

MR. MCNULTY: Well, I guess I was referring to my openingstatement -- 
(cross talk) -- 

SEN. SCHUMER: Yeah, okay 

Let me ask you this: Can you give us some information how it came to 
be that Tim Griffin got his interim appointment? Who recommended him? Was it 
someone within the U.S. Attorneys Office in Arkansas? Was it someone from 
within the Justice Department? 

MR. MCNULTY: Yeah. I don't know the answers to those questions. 

SEN. SCHUMER: Could you get us answers to that in writing? And I'd 
also like to ask the question, did anyone from outside the Justice Department -- 
including Karl Rove -- recommend Mr. Griffin for the job? Again, I'm not saying 
there's anything illegal about that, but I think we ought to know. 

MR. MCNULTY: Okay. 

SEN. SCHUMER: Okay. But you don't have any knowledge of this right 
now? 

MR. MCNULTY: I don't. 

SEN. SCHUMER: Okay. 



Again, when Bud Cumins was told in the summer of 2006 that he was to 
leave, was the -- did those who told him have the idea of a replacement in mind? 

MR. MCNULTY: I don't know for a fact, but I'm assuming that -- and 
being straightforward about this -- that the notion here was to install Mr. 
Griffin as an interim, give him an opportunity to go into that district, and 
then to work with the home-state senators on identifying the nominee who would 
be sent to the committee for the confirmation process. So if you want to assume 
that when Mr. Cummins was contacted there was already a notion that Mr. Griffin 
would be given an opportunity -- 

SEN. SCHUMER: You are assuming that. 

MR. MCNULTY: -- is, I think, a fair assumption. 

SEN. SCHUMER: All right. 

Let me ask you this. Let's -- because we'll get some of these answers 
in writing about outside involvement and what specifically happened in the Bud 
Cummins case. It sure doesn't smell too good, and you know that and I know 
that, but maybe there's a more plausible explanation than the one that seems to 
be obvious to everybody. 

But let's go onto these questions. Did the president specifically 
approve of these firings? 

MR. MCNULTY: I'm not aware of the president being consulted. I don't 
know the answer to that question. 

SEN. SCHUMER: Okay. Can we find out an answer to that? 

MR. MCNULTY: We'll take it back. 

SEN. SCHUMER: Yeah. Was the White House involved in anyway? 

MR. MCNULTY: These are presidential appointments -- 

SEN. SCHUMER: Exactly. 

MR. MCNULTY: -- so the White House personnel, I'm sure, was consulted 
prior to making the phone calls. 

SEN. SCHUMER: Mm-hm. Okay, but we don't know if the resident himself 
was involved, but the White House probably was. 

When did the president become aware that certain U.S. attorneys might 
be asked to resign? 

MR. MCNULTY: I don't know. 

SEN. SCHUMER: Okay. Again, I would ask that you get back to us on 
that. 

And fourth question, which I'm sure you cannot answer right now, was 
there any dissent over these firings? Do you know if there was any in the 
Justice Department -- did some people say, well, we shouldn't really do this? 



MR. MCNULTY: I ' m  n o t  aware  o f  t h a t .  To t h e  c o n t r a r y ,  a c t u a l l y ,  you 
know Dave M a r g o l i s .  He's -- SEN. SCHUMER: I d o .  

MR. MCNULTY: -- b e e n  i n v o l v e d  i n  a l l  o f  t h e  i n t e r v i e w s  f o r  e v e r y  
i n t e r i m  who ' s  been  p u t  i n  i n  t h i s  a d m i n i s t r a t i o n .  He's b e e n  i n v o l v e d  i n  e v e r y  
i n t e r v i e w  f o r  e v e r y  U.S. a t t o r n e y  t h a t ' s  b e e n  n o m i n a t e d  i n  t h i s  a d m i n i s t r a t i o n .  
W e  h a v e  a  set g r o u p  o f  p e o p l e  a n d  a  se t  p r o c e d u r e  t h a t  i n v o l v e s  c a r e e r  p e o p l e .  
Dave a c t u a l l y  t a k e s  t h e  l e a d  r o l e  f o r  u s  i n  t h a t .  And Dave was w e l l  awa re  o f  
t h i s  s i t u a t i o n .  

And -- s o  a p a r t  f r om o b j e c t i o n s ,  I know o f  f o l k s  who b e l i e v e d  t h a t  w e  
h a d  t h e  a u t h o r i t y  a n d  t h e  r e s p o n s i b i l i t y  t o  o v e r s e e  t h e  U.S. A t t o r n e y s  O f f i c e  
t h e  way w e  t h o u g h t  was a p p r o p r i a t e .  

SEN. SCHUMER: R i g h t .  

Okay, l e t  m e  g e t  t o  t h e  EARs e v a l u a t i o n s .  Now, you a g r e e  t h a t  t h e  EARs 
e v a l u a t i o n s  a d d r e s s  a  b r o a d  r a n g e  o f  p e r f o r m a n c e  c r i t e r i a  t h a t ' s  p r e t t y  good .  
You s a i d  i t ' s  n o t  t h e  s o l e  r e a s o n  -- i t ' s  n o t  t h e  o n l y  c r i t e r i a ,  b u t  i t ' s  a  
p r e t t y  good b a s i s  t o  s t a r t  w i t h .  Is t h a t  f a i r  t o  s a y ?  

MR. MCNULTY: I t  c a n  b e  i n  some i n s t a n c e s .  I t  j u s t  d e p e n d s  on what  was 
g o i n g  a t  t h a t  o f f i c e  a t  t h a t  t i m e  t h a t  t h o s e  e v a l u a t o r s  m i g h t  h a v e  b e e n  a b l e  t o  
s p o t .  

SEN. SCHUMER: Okay.  

Have you s e e n  e a c h  -- f o r  e a c h  o f  t h e  s e v e n  f i r e d  U.S. a t t o r n e y s ,  have  
you s e e n  t h e  EARs e v a l u a t i o n s ?  

MR. MCNULTY: I h a v e  n o t  s e e n  a l l  t h e  e v a l u a t i o n s  i n v o l v e d  i n  t h e s e  
c a s e s ,  no.  

SEN. SCHUMER: Okay. Well, you h a d  s a i d  y o u ' d  b e  w i l l i n g  t o  t a l k  o v e r  
w i t h  u s  what  was i n  t h o s e  e v a l u a t i o n s  i n  p r i v a t e  s o  you would p r o t e c t  t h e  
r e p u t a t i o n s  o f  t h e  U.S. a t t o r n e y s .  Can w e  do  t h a t  t h i s  week? 

MR. MCNULTY: S u r e .  We c a n  t r y  a n d  make -- 

SEN. SCHUMER: G r e a t .  Thank you .  I v e r y  much a p p r e c i a t e  t h a t .  

And d o  you h a v e  a n y  o b j e c t i o n ,  i n  p r i v a t e ,  o f  p r o v i d i n g  t h e s e  
e v a l u a t i o n s  t o  t h e  commi t t ee  -- t h e  EARs e v a l u a t i o n s ?  

MR. MCNULTY: The o n l y  r e a s o n  why I ' m  h e s i t a t i n g  on t h a t  i s  b e c a u s e  
e v a l u a t i o n s  l i k e  t h a t  a r e  what  we would n o r m a l l y  c a l l  d e l i b e r a t i v e  m a t e r i a l .  
And S e n a t o r  S p e c t e r  a n d  I ' v e  d i s c u s s e d  t h i s  -- you know, a b o u t  t h e  c o m m i t t e e ' s  
o v e r s i g h t  r e s p o n s i b i l i t i e s .  And I r e s p e c t  t h e  c o m m i t t e e ' s  a b i l i t y  t o  g e t  
i n f o r m a t i o n ,  b u t  o f t e n  t h e  c o m m i t t e e  shows c o m i t y  t o  t h e  d e p a r t m e n t  by  
a p p r e c i a t i n g  t h e  s e n s i t i v i t y  o f  c e r t a i n  t h i n g s .  And w e ' v e  a p p r e c i a t e d  y o u r  
r e s p e c t  f o r  t h a t .  And t h e s e  e v a l u a t i o n s  a r e  done  b y  c a r e e r  U.S. a t t o r n e y  o f f i c e  
s t a f f  who g o  i n t o  a n  o f f i c e  a n d  l o o k  a t  i t .  I t ' s  d e l i b e r a t i v e .  I t  p r o v i d e s  
i n f o r m a t i o n  t h a t  c o u l d  b e  p r e j u d i c i a l  t o  some p e o p l e .  And s o  t h a t ' s  t h e  o n l y  
r e a s o n  why I ' m  n o t  s i t t i n g  h e r e  s a y i n g ,  " S u r e . "  I want  t o  g o  b a c k  a n d  want  t o  
t h i n k  a b o u t  what  o u r  p o l i c i e s  -- 



SEN. SCHUMER: I understand. But don't you agree it probably, given 
the sensitivities that you have, and given the questions we have, it seems to me 
logical we could work out something that would protect the reputations of those 
you wish to protect, and still answer our questions. 

MR. MCNULTY: My goal is to give you as much information as we possibly 
can to satisfy your concerns that nothing was done wrong here. 

SEN. SCHUMER: Good. Okay. And we will have our -- we will endeavor to 
have the meeting this week. And the legislation is moving, maybe we can clear 
the air on all of.this or figure out what happened anyway, soon. 

Let me just ask you this, in terms of more shoes that might drop: Is 
the job of Dan Dzwilewski -- now this is the special agent in San Diego. He 
defended Carol Lam. He called the firing political. He's the head FBI man over 
there. Is his job in any danger? 

MR. MCNULTY: No. 

SEN. SCHUMER: Good. 

Next, are there any -- 

MR. MCNULTY: Certainly -- let me just put this -- not for reasons 
related that -- 

SEN. SCHUMER: As of today? 

MR. MCNULTY: If the FBI has some other matter and I don't know -- 

SEN. SCHUMER: I understand. 

MR. MCNULTY: Okay. 

SEN. SCHUMER: We don't want him to have a carte blanch. We just don't 
him to be fired for speaking his mind here, okay? 

Are there anymore firings that might be expected? Any other U.S. 
attorneys who are going to be asked to resign in the very near- future before the 
law that Senator Feinstein and Senator Specter are reinstating, I guess, is the 
right, takes effect? MR. MCNULTY: I am not aware of any other plans at this 
point to do that. 

SEN. SCHUMER: Would you be willing to let the committee know if there 
were any plans -- or at least the home-state senators -- to know if there are 
any further plans in this regard, before those kinds of firings could occur? 

MR. MCNULTY: That seems rather broad. 

SEN. SCHUMER: Okay. Why don't you get back to us. 

MR. MCNULTY: I just have to think about what you're asking there, 
okay? We want to consult with the home-state senators ou filling those seats. 
I'm not sure if it's good policy for the executive branch to consult with the 
home-state senator before removing somebody from a position. 



SEN. SCHUMER: I t  r e a l l y  h a s  n o t  -- I d o n ' t  know i f  i t ' s  happened i n  
t h e  p a s t .  A t  least it h a s n ' t  -- I mean, I ' v e  had good c o n s u l t a t i o n s  w i t h  t h e  
J u s t i c e  Department on t h e  f o u r  U.S. a t t o r n e y s  i n  New York. By t h e  way, none o f  
them a r e  g o i n g  t o  be  a sked  t o  r e s i g n  i n  t h e  n e x t  month o r  s o ,  are t h e y ?  

MR. MCNULTY: We have no -- no one is  c u r r e n t l y  b e i n g  con templa ted  
r i g h t  now. 

SEN. SCHUMER: Okay. But i t ' s  something maybe you s h o u l d  c o n s i d e r ,  
g i v e n  e v e r y t h i n g  t h a t ' s  happening h e r e .  And you know, i f  t h e r e ' s  a  l e g i t i m a t e  
r e a s o n  t h a t  somebody s h o u l d  be  removed, it might  c l e a r  t h e  a i r  i f  t h e  home-state 
s e n a t o r s ,  o r  someone o u t s i d e  of  t h e  e x e c u t i v e  b ranch ,  were c o n s u l t e d .  And t h e  
most  l o g i c a l  p e o p l e  a r e ,  g i v e n  t h e  t r a d i t i o n ,  a r e  t h e  home-s ta t e  s e n a t o r s .  So 
I ' d  a s k  you t o  c o n s i d e r  t h a t ,  b u t  you d o n ' t  have  t o  g i v e  m e  a n  answer h e r e .  

MR. MCNULTY: (Cross  t a l k . )  

SEN. SCHUMER: L e t  m e  a s k  you abou t  one f u r t h e r  p e r s o n .  

T h e r e ' s  a  U.S. a t t o r n e y  i n  Texas -- S e n a t o r  Cornyn h a s  l e f t ,  he might  
have  more t o  s a y  a b o u t  t h i s  -- b u t  Johnny S u t t o n  h a s  come under  c o n s i d e r a b l e  
f i r e  f o r  p r o s e c u t i n g  two b o r d e r  a g e n t s  who s h o t  a n  a l i e n  smuggle r .  There  have 
been p u b l i c  ca l l s  f o r  h i s  o u s t e r  by  more t h a n  one Congressman. Is h i s  
performance i n  any danger?  

MR. MCNULTY: No. 

SEN. SCHUMER: Okay. I mean, i s  h i s  p o s i t i o n  i n  any danger?  Okay 

I ' d  now l i k e  t o  go on t o  C a r o l  Lam. We t a l k e d  a  l i t t l e  b i t  abou t  t h i s .  
S e n a t o r  S e s s i o n s  ment ioned a l l  t h e  Congresspeople  who had w r i t t e n  l e t t e r s .  
I ' d  j u s t  a s k  S e n a t o r  S e s s i o n s  when -- w a s  t h a t  -- were -- w a s  t h a t  -- were t h o s e  
b i p a r t i s a n  l e t t e r s ?  Do you know? I d o n ' t  know who t h e  13 o r  18  -- 

SEN. SESSIONS: (Off mike . )  

SEN. SCHUMER: Okay. Well, i f  you c o u l d  submi t  t h o s e  l e t t e r s  t o  t h e  
r e c o r d ,  we c o u l d  answer t h a t  q u e s t i o n .  

SEN. SESSION: I would b e  g l a d  t o .  

SEN. SCHUMER: G r e a t .  Without o b j e c t i o n .  

Now g i v e n  t h e  v e l o c i t y  -- t h e  h e a t  of t h e  i n v e s t i g a t i o n s  t h a t  have gone 
on i n  s o u t h e r n  C a l i f o r n i a ,  d i d  t h e  J u s t i c e  Department c o n s i d e r  t h e  c h i l l i n g  
e f f e c t  on t h o s e  -- t h e  p o t e n t i a l  c h i l l i n g  e f f e c t  on t h o s e  p r o s e c u t i o n s  when 
C a r o l  Lamb w a s  ' f i r e d ?  I mean, w a s n ' t  i t  -- s h o u l d  i t  have been a  f a c t o r  as -- 
i n  -- 

MR. MCNULTY: C e r t a i n l y .  

SEN. SCHUMER: To be  weighted?  Do you know i f  t h a t  d i d ?  

MR. MCNULTY: Yes. I t  -- w e  a r e  -- I have t o  c a r e f u l  h e r e  because ,  
a g a i n ,  I ' m  t r y i n g  t o  a v o i d  speak ing  on s p e c i f i c s .  But w e  would be  c a t e g o r i c a l l y  
opposed t o  removing anybody if we thought it was going t o  have e i t h e r  a negat ive 
e f f e c t  i n  f a c t ,  o r  a  r e a s o n a b l e  appea rance .  Now we can b e  a c c u s e d  o f  a n y t h i n g .  



We can't always account for that. But as far as the -- a reasonable perception 
and the factual, that would be a very significant consideration. I mean, we 
wouldn't do it if we thought it would, in fact, interfere with a case. 

SEN. SCHUMER: So you thought it would -- so there were discussions 
about this specific case, and people dismissed any -- 

MR. MCNULTY: Any time we ask for someone to resign -- 

SEN. SCHUMER: Chilling effect, or even as Senator Whitehouse 
mentioned, the break in the continuity of important ongoing prosecutions. Was 
that considered in this specific instance? 

MR. MCNULTY: Any time we do this, we would consider that. And may I 
say one more thing about it? What happened in the prosecution of Congressman 
Cunningham was a very good thing for the American people, and for the department 
of Justice to accomplish. We are proud of that accomplishment, and any 
investigation that follows from that has to run its full course. Public 
corruption is a top priority for this department, and we would only want to 
encourage all public corruption investigations, and in no way want to discourage 
them. And our record, I think, speaks for itself on that. 

SEN. SCHUMER: Were you involved in the dismissal -- in the decision to 
dismiss Carol Lamb? 

MR. MCNULTY: I was involved in all of this, not just any one person. 
But I was consulted in the whole decision process. 

SEN. SCHUMER: Okay. And did you satisfy yourself that -- I mean, it 
would be hard to satisfy yourself without an appearance problem -- 

MR. MCNULTY: Right. 

SEN. SCHUMER: -- because there obviously was going to be an appearance 
problem. On the other hand, certain factors, at least in the Justice 
Department, must have outweighed that. It would be hard to believe that Carol 
Lamb was dismissed without cause in your mind. You must have had some cause. 

MR. MCNULTY: All of the changes that we made were performance- 
related. 

SEN. SCHUMER: Mm-hmm. Okay. And we'll discuss that privately towards 
the end of the'week. So I'm not going to try to put you on the spot here. 

But I do want to ask you this. Did anyone outside the Justice 
Department, aside from the letters we have seen that Senator Sessions mentioned, 
urge that Carol Lamb be dismissed? 

MR. MCNULTY: I don't -- I don't know. 

SEN. SCHUMER: Could you get an answer to that? 

MR. MCNULTY: You mean anyone said -- because those letters -- 

SEN. SCHUMER: Those are public letters. 



MR. MCNULTY: -- may n o t  b e  t h e  o n l y  l e t t e r s  we 've  r e c e i v e d .  We may 
have  r e c e i v e d  -- 

SEN. SCHUMER: I know, b u t  phone  c a l l s ,  any  o t h e r  -- I ' d  l i k e  you t o  
f i g u r e  o u t  f o r  u s  a n d  g e t  u s  a n s w e r s  on w h e t h e r  t h e r e  were o t h e r  p e o p l e ,  o t h e r  
t h a n  t h e  p e o p l e  who s i g n e d  -- I d o n ' t  know who t h e y  were -- who s i g n e d  t h e  
l e t t e r s  t h a t  S e n a t o r  S e s s i o n s  men t ioned  o u t s i d e  t h e  J u s t i c e  Depa r tmen t  who s a i d  
-- o b v i o u s l y ,  g i v e n  t h e  s e n s i t i v i t y  o f  t h i s  t h i s  is  a n  i m p o r t a n t  q u e s t i o n  -- 
who s a i d  t h a t  C a r o l  Lamb s h o u l d  b e  d i s m i s s e d .  Can you g e t  b a c k  t o  u s  on  t h a t ?  

MR. MCNULTY: Yes. 

SEN. SCHUMER: Thank you.  

MR. MCNULTY: I ' m  o n l y  n o t  g i v i n g  you a  d e f i n i t i v e  a n s w e r  now b e c a u s e  
I ' m  t r y i n g  t o  a v o i d  t a l k i n g  a b o u t  any  o n e  d i s t r i c t  -- 

SEN. SCHUMER: Okay. 

MR. MCNULTY: -- b u t  I -- b u t  t h e  s u g g e s t i o n  o f  y o u r  q u e s t i o n  would be  
w h e t h e r  t h e r e  m i g h t  h a v e . b e e n  some -- l e t ' s  j u s t  s a y  on a  g e n e r a l  m a t t e r ,  n o t  
r e f e r r i n g  t o  any  o n e  d i s t r i c t ,  a n y  undue i n f l u e n c e  on u s  f rom some unnamed -- 

SEN. SCHUMER: Oh, no .  I d i d n ' t  a s k  t h a t .  

MR. MCNULTY: ( C r o s s  t a l k . )  

-SEN. SCHUMER: I d i d n ' t  a s k  w h e t h e r  i t  was undue .  

MR. MCNULTY: G e n e r i c a l l y ,  I c a n  s a y  t h a t  w i t h  any  c h a n g e  we made, t h e y  
w e r e n ' t  s u b j e c t  t o  some i n f l u e n c e  f rom t h e  o u t s i d e .  

SEN. SCHUMER: A l l  r i g h t .  I would j u s t  a s k  t h a t  when you meet w i t h  u s ,  
we g e t  a n  a n s w e r  t o  t h a t  q u e s t i o n .  Who f rom t h e  o u t s i d e  u r g e d ,  w h e t h e r  
a p p r o p r i a t e l y  o r  i n a p p r o p r i a t e l y  -- it m i g h t  b e  a p p r o p r i a t e .  I t ' s c e r t a i n l y  
y o u r j o b ,  i f  you t h i n k  a  U.S. a t t o r n e y  i s n 1 t . d o i n g  a good  j o b ,  t o  l e t  t h a t  b e  
known, t h a t  s h e  b e  d i s m i s s e d .  

Okay, l e t  m e  j u s t  a s k  you t h i s .  We're g o i n g  t o  h e a r  f rom a  f i n e  U.S. 
a t t o r n e y  f rom t h e  s o u t h e r n  d i s t r i c t  f o r m e r ,  a n d  s h e  s a y s  i n  h e r  t e s t i m o n y  -- s h e  
q u o t e s  R o b e r t  J a c k s o n  a s  A t t o r n e y  G e n e r a l ,  a n d  h e  g a v e  a  n o t e d  s p e e c h  t o  U.S. 
a t t o r n e y s .  He s a i d  t h i s ,  "Your r e s p o n s i b l e  i n  y o u r  s e v e r a l  d i s t r i c t s  f o r  l aw 
e n f o r c e m e n t  a n d  f o r  i t s  methods  c a n n o t  w h o l l y  b e  s u r r e n d e r e d  t o  Washington  a n d  
o u g h t  n o t  t o  b e  assumed b y  a  c e n t r a l i z e d  Depar tment  o f  J u s t i c e . "  Do you a g r e e  
w i t h  t h a t ?  

MR. MCNULTY: I ' m  n o t  s u r e  i f  I c a n  s a y  t h a t  I a p p r e c i a t e  -- I a g r e e  
w i t h  e v e r y t h i n g  b e i n g  s a i d  i n  t h a t .  You know, w h a t ' s  t r i c k y  a b o u t  t h i s  i s  t h a t  
-- S e n a t o r ,  you o r  a n y  o t h e r  s e n a t o r  i n  t h i s  commi t t ee  m i g h t  c a l l  u s  on a n o t h e r  
d a y  a n d  s a y  t o  u s ,  " I  wan t  t o  s e e  more h e a l t h  c a r e  f r a u d  c a s e s  done .  You p e o p l e  
h a v e  t u r n e d  y o u r  b a c k  on  t h a t  p rob l em."  And w e  would g e t  b a c k  t o  you a n d  s a y ,  
" A b s o l u t e l y ,  S e n a t o r .  We'll t a k e  t h a t  s e r i o u s l y . "  Bu t  how c o u l d  w e  d o  t h a t  i f  
w e  d i d n ' t  h a v e  some c o n f i d e n c e  t h a t  i f  w e  t u r n e d  a r o u n d  and  s a i d  t o  o u r  U.S. 
a t t o r n e y s ,  "We n e e d  you t o  p r i o r i t i z e  h e a l t h  c a r e  f r a u d .  I t ' s  a  g r o w i n g  p rob l em 
i n  o u r  c o u n t r y  a n d  you n e e d  t o  work on i t ? "  Now t h a t ' s  a  c e n t r a l i z e d  Washington  
responsibility going out to the field. So I believe in a Department of Justice 
t h a t  d o e s  a c t  w i t h  some c o n t r o l  o v e r  i t s  p r i o r i t i e s  a n d  i t s  -- u s e  o f  i t s  



resources. I don't believe, however, that that should go to the question of the 
integrity or the judgment -- 

SEN. SCHUMER: And he uses the words -- in all fairness, he uses the 
world "wholly." He doesn't say Washington should have no influence. He says 
"cannot be wholly surrendered to Washington. 

MR. MCNULTY: Well then, I would agree with that. 

SEN. SCHUMER: Yeah. Okay. 

Final question, and I appreciate the indulgence of my colleagues here, 
and I'll extend to them the same courtesy. On the Feinstein- Specter bill, does 
the administration -- unless you want to answer that -- (off mike.) No? Okay. 

I was -- 

SEN. SPECTER: No, wait a minute. Were you saying I only have 23 
minutes and28 seconds left? (Laughter.) 

SEN. SCHUMER: Yeah, double that, if you wish. 

Let's see -- then I'll ask it. What objection do you have to 
Feinstein's bill, the one that Senator Feinstein -- Senator Specter put in which' 
restores a system which seemed to be perfectly adequate for 20 years, including 
in the Reagan administration, the Bush administration, and the first six years 
of this administration? Are you aware of any legal challenges prior to 2006 to 
the method of appointing U.S. interim attorneys? 

MR. MCNULTY: Well, there are two issues or two legislative proposals 
that we seem to be talking about. One I think is, the bill I have in front of 
me, which is S. 214 -- if I'm reading it correctly, it goes beyond what was 
existed prior to the amendment in the Patriot Act. It gives the appointment 
authority to the district court -- the chief judge of the district -- 
completely. That -- and if I'm wrong, someone can correct me on that, but 
that's my reading on the legislation. 

Now there's another idea on the table, which is to restore to what it 
was prior to the Patriot Act, which gave the Attorney General the authority to 
appoint someone for 120 days, and then the chief judge would appoint that person 
afterwards. Are you asking me about the latter more than the -- 

SEN. SCHUMER: Yeah, I'm asking you, would you have objection? Because 
as I understand it, the sponsors simply want to restore what existed before the 
Patriot Act changed. Would the administration be opposed to that? MR. 
MCNULTY: Our position, I think, would be opposition. But we recognize that 
that's better than what the original legislation is. And the reason is because 
we supported what was done in the Patriot Act because we think it cleaned up a 
problem that though it only came up occasionally, and in the great majority of 
cases the system did work out okay, when it does come up, it can create some 
very serious problems. 

SEN. SCHUMER: But you used the new Patriot angle -- Patriot Act 
language to go far beyond the specific problem that occurred in South Dakota. 

MR. MCNULTY: Well, that's kind of what welre.here today to talk about. 
I-don't think that's true, but I understand your perspective on it. And I think 



that if Arkansas -- if that Patriot Act provision had never passed, what would 
have happened in Arkansas? Would we have been prohibited from going in and 
asking someone to step aside and placing a new person in? No. It's just that 
the person would have served for 210 days, and then the chief judge would have 
had to re-up the person. So we may still be talking about what happened in 
Arkansas, and there's a linkage being made to that provision, and some 
initiative that we took afterwards. And there isn't any linkage in our minds. 

SEN. SCHUMER: I would argue to you -- and this will be my last comment 
-- that knowing that there's an outside independent judge of an interim 
appointment is -- has a positive prophylactic effect, and makes you more careful 
as to -- make -- would make any executive more careful about who that interim 
appointment should be. 

Senator Specter. 

SEN. SPECTER: Thank you. Are you saying that the Department of 
Justice will not object to legislation which returns status quo antebellum, 
because this has been a war, prior to the amendments of the Patriot Act? 

MR. MCNULTY: I'm not saying we will or we won't object because, 
sitting here at the table today, I can't take apposition on that legislation. I 
have to go back and have that decision made. I'm saying, though, that we 
support the law. as it currently stands, and if we come back and object to the 
legislative idea that you have talked about here today, that would be the 
reason. But I'm not specifically saying today that we're going to object. We 
have to make a decision the appropriate way. 

SEN. SPECTER: That's a "don't know." 

MR. MCNULTY: Correct. 

SEN. SPECTER: Would you be willing to make a commitment on 
situations where the attorney general has an interim appointment to have a 
presidential appointment within a specified period of time? 

MR. MCNULTY: Don't know. 

SEN. SPECTER: Well, that clarifies matters more -- 

MR. MCNULTY: I mean, I'd have to go back and think about that, but I 
understand the idea. 



SEN. SPECTER: I l i k e  -- I l i k e  b r i e f  a n s w e r s  a n d  b r i e f  l i n e s  o f  
q u e s t i o n i n g .  

Would you c o n s u l t  w i t h  a h o m e - s t a t e  a t t o r n e y  -- h o m e - s t a t e  s e n a t o r  -- 
b e f o r e  t h e  s e l e c t i o n  o f  a n  i n t e r i m  U.S. a t t o r n e y ?  

MR. MCNULTY: W e  h a v e  n o t  done  t h a t  t o  d a t e .  I t ' s  -- 

SEN. SPECTER: I know t h a t .  Would you?  

MR. MCNULTY: Well, i t ' s  s o m e t h i n g  t h a t ' s  w o r t h  c o n s i d e r i n g ,  a n d  it 
c a n  b e  a v e r y  h e l p f u l  t h i n g  i f  -- 

SEN. SPECTER: W i l l  c o n s i d e r  

MR. MCNULTY: W i l l  w e  c o n s i d e r  d o i n g  t h a t ?  SEN. SPECTER: Well, 
t h a t ' s  wha t  y o u ' r e  s a y i n g .  I ' m  t r y i n g  t o  f i n d  y o u r  an swer  h e r e .  W i l l  c o n s i d e r  

MR. MCNULTY: R i g h t .  Yes, w e ' l l  c o n s i d e r  t h a t  p o s s i b i l i t y .  

SEN. SPECTER: A l l  r i g h t ,  I h a v e  2 4  more q u e s t i o n s ,  b u t  t h e y ' v e  a l l  
b e e n  a s k e d  twice. ( L a u g h t e r . )  And I would  l i k e  -- 

SEN. SCHUMER: I t ' s  good  t o  b e  t h e  c h a i r m a n ,  i s n ' t  i t ?  ( L a u g h t e r . )  

SEN. SPECTER: -- a n d  I would  l i k e  t o  -- I c e r t a i n l y  e n j o y e d  i t .  The 
g a v e l  was r a d i o a c t i v e  when I h a d  i t .  ( L a u g h t e r . )  And I wou ld  l i k e  t o  h e a r  t h e  
n e x t  p a n e l ,  s o  I w i l l  cease a n d  d e s i s t .  Thank you .  

SEN. SCHUMER: Thank you,  a n d  I w i l l  s t i l l  c a l l  you M r .  Cha i rman,  o u t  
o f  r e s p e c t  f o r  t h e  j o b  you d i d .  



Senator Whitehouse. 

SEN. WHITEHOUSE: Thank you. Sorry to step out for a while. We have 
the Iraq budget down on the Budget Committee, so we're called in many directions 
here. 

SEN. SCHUMER: (Off mike. ) 

SEN. WHITEHOUSE: Mr. McNulty, you said that the firings were 
performance-related and that there was a set procedure that involved career 
people that led to this action. To go back to The Washington Post, one 
administration official, says the Post, who spoke on the coridition of anonymity 
in discussing personnel issues, said the spate of firings was the result of, and 
here's the quote from the administration official, "pressure from people who 
make personnel decisions outside of Justice" -- capital J, the department -- 
"who wanted to make some things happen in these places." 

MR. MCNULTY: Whoever said that was wrong. That's -- I don't know 
where they'd be coming from in making a comment like that, because in my 
involvement with this whole process, that's not a factor in deciding whether or 
not to make changes or not. So I just don't know -- 

SEN. WHITEHOUSE: What is not a factor? 

MR. MCNULTY: Well, that quote suggests agendas, political or 
otherwise, outside of the Department. And in looking at how to -- or who should 
be called or encouraged to resign or changes made they are based upon reasons -- 
they weren't based upon cause, but they were based upon reasons that were 
Department-related and performance- related, as we said. And so I don't ascribe 
any credibility to that quote in a newspaper. SEN. WHITEHOUSE: Okay. Would 
you agree with me that when you're in the process of selecting a United States 
attorney for a vacancy, it makes sense to cast your net broadly, make sure you 
have a lot of candidates, choose among the best and solicit input from people 
who are sort of outside of the law enforcement universe? Would you agree with 
me that it's different when you have a sitting United States attorney who is 
presently exercising law enforcement responsibilities in a district, how and 
whether you make the determination to replace that individual? 

MR. MCNULTY: I think that's a fair concern, and one distinction 
that's important to keep in mind. 



SEN. WHITEHOUSE: You wouldn't want to apply the same process to the 
removal of a sitting U.S. attorney that you do when you're casting about for 
potential candidates for a vacancy? 

MR. MCNULTY: I'm not sure I fully appreciate the point you're making 
here. Could I ask you to restate it so I make sure if I'm agreeing with you 
that I know exactly what you're trying to say? 

SEN. WHITEHOUSE: Yeah. I think what I'm trying to say is that when 
there's an open seat and you're looking for people to fill it -- 

MR. MCNULTY: Yes. 

SEN. WHITEHOUSE: -- you can cast your net pretty broadly, and it's 
fair to take input from all sorts of folks. It's fair to take input from people 
in this building -- 

MR. MCNULTY: Oh, I see what you're saying. 

SEN. WHITEHOUSE: -- it's fair to take input f.rom people, you know, in 
law enforcement. It's fair to take input from people at the White House. It's 
fair to take input from a whole variety of sources. But it's different once 
somebody is exercising the power of the United States government and is standing 
up in court saying, "I represent the United States of America." And if you're 
taking that power away from them, that's no longer an appropriate process, in my 
view, and I wanted to see if that view was shared by you. 

MR. MCNULTY: I think I appreciate what you're saying there, and I 
think that when it -- you know, there's two points. The first is that we believe 
a U.S. attorney can be removed -- 

SEN. WHITEHOUSE: Of course. 

MR. MCNULTY: -- for a reason or for no reason, because they serve at 
the pleasure of the president. But there's still a prudential consideration. 
There's got to be good judgment exercised here. And when that judgment is being 
exercised, there have to be limitations on what would be considered; I think 
that's what you're suggesting. And there's going to be some variety of 



factors that may or may not come out in an EARs report or some other kind of 
well- documented thing. But it comes down to a variety of factors that have to 
do with the performance of the job, meaning -- 

SEN. WHITEHOUSE: But they're truly performance-related, you don't 
just move around, because, you know, somebody in the White House or somebody in 
this building thinks, "You know what? I'd kind of like to appoint a U.S. 
att'orney in Arkansas. Why don't we just clear out the guy who's there so that I 
can get my way." That person might very well, with respect to a vacancy, say, 
"I want my person there," and that's a legitimate conversation to have, whether 
you choose it or not. But it's less legitimate when there's somebody in that 
.position, isn't it? 

MR. MCNULTY: Yeah, I hear the distinction you're trying to make 
there. I'm not sure I -- I agree with it. The change that is occurring by 
bringing a new person in versus the change that's occurring by bringing a person 
in to replace an interim, I'm not sure if I appreciate the dramatic distinction 
between them. If the new person is qualified and if you're satisfied that it's 
not going to interfere with an ongoing case or prosecution, it's not going to 
have some general disruptive effect that not good for the office -- 

SEN. ,WHITEHOUSE: Well, there's always some disruptive effect -- 

MR. MCNULTY: There is always some, right. The question is is it 
undue or is it substantial beyond the kind of normal turnover things that occur? 
I think that there needs to be flexibility there to make the changes that need 
to be made. 

SEN. WHITEHOUSE: Finally, have the EARs evaluations changed since I 
had the pleasure of experiencing one? Do you still go and talk to all the 
judges in the district? Do you still go and talk to all the agencies that 
coordinate with the U.S. attorney's office in the district? Do you still go and 
talk to community leaders, like the attorney general and police chiefs who are 
regular partners and associates in the work of the Department of Justice in 
those areas? 

MR. MCNULTY: That's right. And I don't know if you were. in the room 
when I was having this exchange.with Senator Schumer, but I want to say it one 
more time to make it clear. We are ready to stipulate that the removal of U.S. 
attorneys may or may not be something supported by an EARs report because it may 
be something performance-related that isn't the subject of what the evaluator 
saw or when they saw it or how it came up, and so forth. And I -- I go back to 
this point because I know that your and Senator Schumer's interest in seeing 
them is because you want t o  see -- you want t o  t r y  t o  i d e n t i f y  the th ing  and 
say, "Well, there's justification," or there's not, right? And if there's not, 



the assumption should not be made that therefore we acted inappropriately or 
that there wasn't other performance-related information that was important to 
us. 

SEN. WHITEHOUSE: No, but given the scope of the EARs 
evaluations -- which really went into every nook and cranny of the operational 
scope of my U.S. attorney's office -- the idea that there is something else 
somewhere that might appear and justify the removal of a United States attorney, 
and yet the -- something that all of the judges in the district -- all of the 
federal law enforcement agencies in the District, the police chiefs and other 
coordinating partners with that U.S. attorney -- that all of them were 
completely unaware of and that never surfaced in the EARs evaluation would be 
somewhat of an unusual circumstance, and I think would require a little bit of 
further exploration. 

MR. MCNULTY: Well, I appreciate the need for further explanation, and 
I -- and that's where we're committed to working with you to get the answers 
you're looking for. But maybe EARs reports have changed a bit, but there -- 
maybe the management of the Department of Justice has changed a bit too, because 
when we announce priorities, we mean it. And priorities, and how an office has 
responded to those priorities, may not be measured by the evaluators the way 
that other things -- the more nuts and bolts things -- are, and that's where 
those reports are very valuable, but they don't always tell the full story. 

SEN. WHITEHOUSE: We'll follow up. 

Thank you, Mr. Chairman. 

SEN. SCHUMER: Senator Sessions? 

SEN. SESSIONS: Thank you. It's a most interesting discussion. I do 
have very, very high ideals for United States attorneys. I think that's a 
critically important part of our American justice 'system. I think sometimes 
that the Department of Justice has not given enough serious thought to those 
appointments -- has not always given the best effort to selecting the best 
person. 

President Reagan, when he was elected and crime was a big problem, he 
promised experienced prosecutors, and I think that was helpful. I'd been an 
assistant for two years and -- two-and-a-half years and that's how I got 
selected. And I did know something about prosecuting cases. I'd tried a lot of 
cases, and I was -- I knew something about the criminal system. So I think 
Giuliani is correct -- you need to have somebody to contribute to the discussion 
-- that knows something about the business. With regard to Arkansas, I just 
took a quick look. I don't think that Mr. Cummins had any prior prosecutorial 
experience before he became U.S. attorney, did he? 

MR. MCNULTY: That's correct. He did not. 

SEN. SESSIONS: But Mr. Griffin had at least been a JAG prosecutor in 
the military and been to Iraq and he tried people there, had he not? 

MR. MCNULTY: Tim Griffin had actually prosecuted more cases than a lot 
of U.S. attorneys who go into office. A lot of people come from civil 
backgrounds or policy backgrounds, and he actually had been in court, whether 
it's as a JAG here in Ft. Campbell, where he tried a very high profile case, or 



over in Iraq or as a special assistant in that office. And I don't think we 
should look lightly upon his experience as a prosecutor. 

SEN. SESSIONS: And he spent a good bit of time with General Petraeus, 
I guess -- well, the lOlst in Mosul, Iraq with the -- as an Army JAG officer. 
So anyway, he had some skills and experience beyond politics. But I just -- I 
want to join with Senator Schumer and my other colleagues in saying I think we 
need to look at these appointments maybe in the future more carefully. It's a 
tough job. You have to make tough decisions. I remember -- I guess I took it as 
a compliment -- people said that Sessions would prosecute his mother if he -- 
she violated the law. I guess that was a compliment; I took it as -- tried to 
take it as that. So I wanted to say that. 

With regard to the problem of a judge making this appointment, you end 
up, do you not, with a situation in which the judge is appointing the prosecutor 
to try the poor slob that's being tried before him? 

MR. MCNULTY: Right. 

SEN. SESSIONS: In other words, here he's appointing theguy to try the 
guy, and that really is not a healthy approach for a lot of reasons, and it's 
not consistent with the Constitution, to my way of thinking, which gives the 
oversight to U.S. attorneys to the Senate in the confirmation process, and to 
some degree -the House because they got financial responsibilities and so forth. 
Is that a problem in your mind -- that a judge would actually be choosing the 
person and vouching for the prosecutor who will try the defendant that he's 
required to give a fair trial to? 

MR. MCNULTY: We've cited that as one of the issues that justified the 
provision that was in the Patriot Act. 

SEN. SESSIONS: And is there any other circumstances which federal 
judges appoint other agencies -- other officers of other federal agencies that 
you know of? MR. MCNULTY: I'm not aware of a situation where someone in 
another agency -- I know certainly situations where someone from private 
practice was appointed, and that creates difficulties because of -- 

SEN. SESSIONS: No, I'm really talking about do they ever -- do they 
have any authority if there's a uncertainty over a Department of Treasury 
official or a Department of Commerce official -- that a federal judge -- 

MR. MCNULTY: Oh, I see your question. 

SEN. SESSIONS: -- would appoint those appointments? 

MR. MCNULTY: No, this is unique actually, and I think that's another 
argument -- 

SEN. SESSIONS: Yeah. I don't think it's a -- I think it's a serious 
matter. Now Senator Schumer, let's think about this. Would it help -- and I'll 
ask you your comments, Mr. McNulty -- if we had some sort of speedy requirement 
to submit the nominee for confirmation and that gives the oversight to the 
Senate where the Constitution seems to give it? How would you feel about that? 

MR. MCNULTY: I appreciate what you're trying to do there, and we agree 
with the spirit of that -- that we want to get the names up here as fast as 
possible. The problem is we don't control completely the process for getting 



the names, because when we're working with home state senators or some other 
person to provide names to us for us to look at, that's a step that's beyond our 
control, and it could create problems if there's a set timetable -- 

SEN. SESSIONS: Well, it could create problems for you, but you're 
going to have some sort of problems because you're not unilaterally empowered to 
appoint United States attorneys. You don't have any unilateral right, so 
somebody's going to have some oversight. 

MR. MCNULTY: Yeah. 

SEN. SESSIONS: In the other system you had 120 days and the federal 
judge had the responsibility. So you can't have it like you'd like it. 

MR. MCNULTY: Well, I appreciate that and I'm not trying to sound 
greedy. I'm just saying that there -- if we're talking specifically about the 
idea of a timetable that's what we'd have to look at. I'd actually like to see 
the committee just judge us on our track record, and look at the openings -- 
look at the interims, look at the nominees, and how long it takes to get to a 
nomination and then the confirmation. And based upon the track record, that's 
the oversight -- that's the accountability. And I think the record we have is 
pretty good. I'd like to say one other thing, Senator. Your experience in 
Alabama and Senator Schumer's experience in New York I think illustrates how 
appointing somebody to come into a district as an interim who may eventually get 
nominated and confirmed can be a very positive thing. Both in Senator Schumer's 
case, where my predecessor, Jim Comey, was actually an assistant United States 
attorney in my office in eastern Virginia, and he came up as an asgistant to New 
York to be the interim, sent by main Justice to New York, but he had connections 
there and a root there as a -- where he started his career. And he was an 
interim, and then he got nominated for that position later. And then the same 
thing happened in south Alabama. And it can be a very positive way of dealing 
with a vacancy and putting a competent person in place that doesn't come from 
within that same office. 

SEN. SESSIONS: I do think that we have a responsibility to at some 
point confirm United States nominees if there's time sufficient to do so because 
-- but the position cannot go vacant. Somebody's got to hold the job in every 
district at some point in time because the work of the office can't continue 
without somebody as the designated United States attorney. So I would note that 
I don't know Arkansas -- I think you've learned that you got to be careful with 
these offices. They -- there are perceptions out there. 

Senator Pryor's concerned about this appointment. He's a good man -- 
former attorney general. It would have been better I think had you been a 
little more careful with that appointment, although the nominee I think is -- 
got a far better track record than some would suggest -- the new U.S. attorney. 
I would note that we could give -- I'll just say it this way. Most of us in the 
Senate do not review the U.S. attorney appointee -- appointments personally. 
Staff reviews that and we hear if there are objections and get focused on it if 
there's a problem. 

I think we all probably should give a little more attention to it. 
And we hold the administrations, as they come forward, to high standards about 
appointments, because it's a very important office. 

MR. MCNULTY: Senator Sessions, to be clear on Arkansas, Tim G r i f f i n  is 
an interim appointment. And consulting with Senator Pryor and Senator Lincoln 



has been going on for some time. And a nomination in that district will be made 
in consultation with them. In fact, we'll even take his statement that he made 
.here today and look at it closely and see what it is. 

He said today he's going to Attorney General Gonzales. That's the 
process that we're committed to following. There's no effort there to go around 
Senator Pryor or Senator Lincoln and find a nominee that they wouldn't support. 
And so that approach in Arkansas has been the same that we've used in all the 
other places where we seek the guidance and the input from the home-state 
senators as we look for someone we can get confirmed by the Senate. 

SEN. SESSIONS: I would just conclude by noting that there is a danger 
when politicians get involved in.appointments, and particularly when United 
States attorneys have to make a tough-charging decisions like the border patrol 
shooting and other things like that. And we've got to be real careful about 
that. 

I would just say, though, when it comes to priorities of an assistant 
United States attorney or the Department of Justice or a U.S. attorney, then I 
think if -- I think the political branch does have a right to question whether 
the right priorities are being carried out. 

Thank you, Mr. Chairman. 

SEN. SCHUMER: Well, thank you. 

And I want to thank you, Mr. McNulty. This is not an easy thing for 
you to come and testify to. And I appreciate your candor, admitting that Bud 
Griffin (sic/Cummins) was not fired for any particular reason. 

Your willingness to come and talk with us so we can figure out exactly 
what went on this week -- as well as your inclination to both submit the EARS 
reports and give us information about any outside influences on this -- that 
will be very helpful not only here, but in establishing a smooth working 
relationship between this committee and the Justice Department and the new 
Congress. And the proof of th,e pudding, obviously, is going to be in the eating, 
but I think we look forward to getting real information about what happened 
here. 

Thank you. 

Okay. Let me call our next three witnesses and appreciate them for 
their patience. 

The first is Mary Jo White. She's currently a partner at the New York 
law firm of Debevoise & Plimpton, the first and only woman to have served as the 
U.S. attorney for the Southern District, which many view as the best federal 
prosecutor's office in the country. Ms. White has a lot to do with the fine 
reputation of that office, and her own reputation for excellence and integrity 
is unparalleled. A graduate of William & Mary and Columbia Law School. She was 
an officer of The Law Review. And I also owe her a personal debt of gratitude, 
because my chief counsel, who's done a great job here, Preet Bharara, sort of 
worked under her when she lured him away from private practice and he's still 
there. 



P r o f e s s o r  L a u r i e  Levenson i s  c u r r e n t l y  t h e  p r o f e s s o r  o f  l aw a n d  W i l l i a m  
M. R a i n s  F e l l o w  a t  L o y o l a  Law S c h o o l  i n  Los A n g e l e s .  She  t e a c h e s  c r i m i n a l  law,  
c r i m i n a l  p r o c e d u r e ,  e t h i c s ,  a n t i - t e r r o r i s m  a n d  e v i d e n c e .  P r i o r  t o  j o i n i n g  t h e  
f a c u l t y  a t  Loyo la  Law S c h o o l ,  M s .  Levenson s p e n t  e i g h t  y e a r s  a s  a n  a s s i s t a n t  
U.S. a t t o r n e y  where  s h e  p r o s e c u t e d  v i o l e n t  crimes, n a r c o t i c  o f f e n s e s ,  w h i t e -  
c o l l a r  crimes, i m m i g r a t i o n  a n d  p u b l i c  c o r r u p t i o n  c a s e s .  S h e ' s  a  g r a d u a t e  o f  
S t a n f o r d  a n d  t h e  UCLA Law S c h o o l  whe re  s h e  was c h i e f  a r t ic les  e d i t o r  f o r  The Law 
Review. 

S t u a r t  Ge r son  i s  c u r r e n t l y  h e a d  o f  l i t i g a t i o n  -- t h e  l i t i g a t i o n  
p r a c t i c e  a t  t h e  law f i r m  o f  E p s t e i n  Becke r  & Green .  He j o i n e d  a s  a  p a r t n e r  i n  
1980 .  P r i o r  t o  h i s  r e t u r n  t o  p r i v a t e  p r a c t i c e ,  M r .  Gerson  s e r v e d  a s  a s s i s t a n t  
a t t o r n e y  g e n e r a l  f o r  t h e  C i v i l  D i v i s i o n  a t  t h e  Depar tment  o f  J u s t i c e  u n d e r  b o t h  
P r e s i d e n t  H.W.  Bush -- George  H.W. Bush -- a n d  l a t e r  as a c t i n g  a t t o r n e y  g e n e r a l  
u n d e r  P r e s i d e n t  C l i n t o n .  H e . s e r v e d  a s  a n  a s s i s t a n t  U.S. a t t o r n e y  i n  t h e  District  
o f  Columbia  a n d  i s  a  g r a d u a t e  o f  Penn S t a t e  and  t h e  George town U n i v e r s i t y  Law 
C e n t e r .  

(The w i t n e s s e s  a r e  s w o r n . )  

M s .  Whi te ,  you may p r o c e e d .  

MS. WHITE: Thank you v e r y  much, S e n a t o r  Schumer, S e n a t o r  S p e c t e r .  

I ' m  h o n o r e d  t o  a p p e a r  b e f o r e  you t o d a y .  I ' v e  s p e n t  o v e r  1 5  y e a r s  i n  
t h e  Depa r tmen t  o f  J u s t i c e  b o t h  a s  a n  a s s i s t a n t  U n i t e d  S t a t e s  a t t o r n e y  -- t h e  
b e s t  j o b  you c o u l d  e v e r  h a v e  -- a n d  a s  U n i t e d  S t a t e s  a t t o r n e y .  I s e r v e d  d u r i n g  
t h e  t e n u r e s  o f  s e v e n  a t t o r n e y s  g e n e r a l  o f  b o t h  p o l i t i c a l  p a r t i e s ,  mos t  r e c e n t l y  
John  A s h c r o f t .  I w a s  twice a p p o i n t e d  a s  a n  i n t e r i m  U.S. a t t o r n e y ,  f i r s t - i n  t h e  
E a s t e r n  District  o f  N e w  York i n  1992 b y  A t t o r n e y  G e n e r a l  W i l l i a m  B a r r  -- a n d  I 
h e a r d  f rom M r .  G e r s o n  t h a t  h e  a l s o  h a d  a  hand  i n  s i g n i n g  t h o s e  p a p e r s  -- a n d  
t h e n  i n  1993 ,  a p p o i n t e d  a s  i n t e r i m  U.S. A t t o r n e y  i n  t h e  S o u t h e r n  District o f  N e w  
York b y  A t t o r n e y  G e n e r a l  J a n e t  Reno. Most r e c e n t l y ,  a s  S e n a t o r  Schumer 
i n d i c a t e d ,  I s e r v e d  f o r  n e a r l y  n i n e  y e a r s  a s  t h e  p r e s i d e n t i a l l y  a p p o i n t e d  U.S.  
a t t o r n e y  i n  t h e  S o u t h e r n  District  o f  N e w  York f rom 1993 u n t i l  J a n u a r y  2002.  

B e f o r e  I comment s u b s t a n t i v e l y  on  t h e  i s s u e s  b e f o r e  t h e  commi t t ee ,  l e t  
m e  make v e r y  c l e a r  u p  f r o n t  t h a t  I h a v e  t h e  g r e a t e s t  r e s p e c t  f o r  t h e  Depa r tmen t  
o f  J u s t i c e  as a n  i n s t i t u t i o n ,  a n d  I h a v e  no p e r s o n a l  knowledge o f  t h e  f a c t s  a n d  
c i r c u m s t a n c e s  r e g a r d i n g  a n y  o f  t h e  r e p o r t e d  r e q u e s t s  f o r  r e s i g n a t i o n s  o f  s i t t i n g  
U n i t e d  S t a t e s  a t t o r n e y s .  Because  I d o  n o t  know t h e  p r e c i p i t a t i n g  f a c t s  a n d  
c i r c u m s t a n c e s ,  I ' m  n o t  i n  a  p o s i t i o n  t o  e i t h e r  s u p p o r t  o r  c r i t i c i z e  t h e  
p a r t i c u l a r  r e p o r t e d  a c t i o n s  o f  t h e  d e p a r t m e n t  a n d  d o  n o t  d o  s o  b y  t e s t i f y i n g  a t  
t h i s  h e a r i n g .  

I am, however ,  t r o u b l e d  b y  t h e  r e p o r t s  t h a t  a t  l e a s t  some U n i t e d  S t a t e s  
a t t o r n e y s ,  w e l l  r e g a r d e d ,  h a v e  b e e n  a s k e d  b y  t h e  d e p a r t m e n t  t o  r e s i g n  w i t h o u t  
a n y  e v i d e n c e  o f  m i s c o n d u c t  o r  o t h e r  a p p a r e n t  s i g n i f i c a n t  c a u s e .  And I -- you 
know, I d o  f i n d  t h a t  t r o u b l i n g .  I t h i n k  t h a t  t h e  a p p e a r a n c e  -- i f  i t  happened ,  
i n  p a r t i c u l a r  -- b u t  e v e n  t h e  a p p e a r a n c e  o f  t h a t  t e n d s  t o  unde rmine  t h e  
i m p o r t a n c e  o f  t h e  o f f i c e  o f  t h e  U n i t e d  S t a t e s  a t t o r n e y ,  t h e i r  i n d e p e n d e n c e  a n d  
t h e  p u b l i c  s e n s e  o f  evenhanded  a n d  i m p a r t i a l  j u s t i c e .  

C a s u a l  o r  u n w i s e l y  o r  i n s u f f i c i e n t l y  m o t i v a t e d  r e q u e s t s  f o r  U.S.  
a t t o r n e y  r e s i g n a t i o n s  -- o r  t h e  p e r c e p t i o n  o f  s u c h  r e q u e s t s  -- d i m i n i s h  o u r  
system of jus t ice  and the publ ic ' s  confidence i n  i t .  United States  attorneys are 
p o l i t i c a l  a p p o i n t e e s  who d o  s e r v e  a t  t h e  p l e a s u r e  o f  t h e  p r e s i d e n t .  I t  i s  t h u s  



c u s t o m a r y  a n d  e x p e c t e d  t h a t  t h e  U.S. a t t o r n e y s ,  g e n e r a l l y ,  w i l l  b e  r e p l a c e d  when 
a  new p r e s i d e n t  o f  a  d i f f e r e n t  p a r t y  i s  e l e c t e d .  T h e r e  i s  a l s o  no q u e s t i o n  t h a t  
p r e s i d e n t s  h a v e  t h e  power t o  r e p l a c e  a n y  U n i t e d  S t a t e s  a t t o r n e y  t h e y  have  
a p p o i n t e d  f o r  w h a t e v e r  r e a s o n  t h e y  c h o o s e .  I n  my e x p e r i e n c e  a n d  t o  my 
knowledge ,  however ,  it would  b e  u n p r e c e d e n t e d  f o r  t h e  Depa r tmen t  o f  J u s t i c e  o r  
t h e  p r e s i d e n t  t o  a s k  f o r  t h e  r e s i g n a t i o n s  o f  U.S. a t t o r n e y s  d u r i n g  a n  
a d m i n i s t r a t i o n ,  e x c e p t  i n  r a r e  i n s t a n c e s  o f  m i s c o n d u c t  o r  f o r  o t h e r  s i g n i f i c a n t  
c a u s e .  T h i s  i s ,  i n  my v i ew ,  how i t  s h o u l d  b e .  

U.S. a t t o r n e y s  a r e  t h e  c h i e f  l a w  e n f o r c e m e n t  o f f i c e r s  i n  t h e i r  
d i s t r i c t s ,  s u b j e c t  t o  t h e  g e n e r a l  s u p e r v i s i o n  o f  t h e  a t t o r n e y  g e n e r a l .  A l though  
p o l i t i c a l  a p p o i n t e e s ,  t h e  U.S. a t t o r n e y s  o n c e  a p p o i n t e d  p l a y  a  c r i t i c a l  a n d  
n o n p o l i t i c a l ,  i m p a r t i a l  r o l e  i n  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  i n  o u r  f e d e r a l  
s y s t e m .  

S e n a t o r  Schumer a l l u d e d  t o  t h i s ,  b u t  i n  h i s  well-known address t o  t h e  
U n i t e d  S t a t e s  a t t o r n e y s  i n  1940,  t h e n - A t t o r n e y  G e n e r a l  R o b e r t  H .  J a c k s o n ,  
a l t h o u g h  a c k n o w l e d g i n g  t h e  n e e d  f o r  some measu re  o f  c e n t r a l i z e d  c o n t r o l  a n d  
c o o r d i n a t i o n  b y  t h e  d e p a r t m e n t ,  emphas i zed  t h e  i m p o r t a n c e  o f  t h e  r o l e  o f  t h e  
U.S. a t t o r n e y s  a n d  t h e i r  i n d e p e n d e n c e .  He s a i d ,  "The p r o s e c u t o r  h a s  more c o n t r o l  
o v e r  l i f e ,  l i b e r t y  a n d  r e p u t a t i o n  t h a n  a n y  o t h e r  p e r s o n  i n  Amer ica .  H i s  
d i s c r e t i o n  i s  t r e m e n d o u s .  Because  o f  t h i s  immense power ,  t h e  p o s t  o f  U n i t e d  
S t a t e s  a t t o r n e y ,  f rom t h e  v e r y  b e g i n n i n g ,  h a s  b e e n  s a f e g u a r d e d  b y  p r e s i d e n t i a l  
a p p o i n t m e n t ,  r e q u i r i n g  c o n f i r m a t i o n  o f  t h e  S e n a t e  o f  t h e  U n i t e d  S t a t e s .  Your 
r e s p o n s i b i l i t y  i n  y o u r  s e v e r a l  d i s t r i c t s  f o r  l a w  e n f o r c e m e n t  a n d  f o r  i t s  methods  
c a n n o t  b e  w h o l l y  s u r r e n d e r e d  t o  Washington  a n d  o u g h t  n o t  t o  b e  a s sumed  by  a  
c e n t r a l i z e d  Depa r tmen t  o f  J u s t i c e .  Your p o s i t i o n s  are o f  s u c h  i n d e p e n d e n c e  a n d  
i m p o r t a n c e  t h a t  w h i l e  you a r e  b e i n g  d i l i g e n t ,  s t r i c t  a n d  v i g o r o u s  i n  l aw  
e n f o r c e m e n t ,  you c a n  a l s o  a f f o r d  t o  be j u s t . "  

I n  my v i ew ,  t h e  ~ e p a r t m e n t  o f  J u s t i c e  s h o u l d  g u a r d  a g a i n s t  a c t i n g  i n  
ways t h a t  may b e  p e r c e i v e d  t o  d i m i n i s h  t h e  i m p o r t a n c e  o f  t h e  O f f i c e  o f  U n i t e d  
S t a t e s  A t t o r n e y  o r  o f  i t s  independence ,  t a k i n g  n o t h i n g  away f rom t h e  career 
a s s i s t a n t  U n i t e d  S t a t e s  a t t o r n e y s  a n d  o t h e r  c a r e e r  a t t o r n e y s  i n  t h e  J u s t i c e  
D e p a r t m e n t .  

Chang ing  a  U n i t e d  S t a t e s  a t t o r n e y  i n v a r i a b l y  c a u s e s  d i s r u p t i o n ,  a n d  
o f t e n  l o s s  o f  t r a c t i o n  i n  c a s e s  a n d  i n v e s t i g a t i o n s .  T h i s  i s  e s p e c i a l l y  s o  i n  
s e n s i t i v e  o r  c o n t r o v e r s i a l  c a s e s  where  t h e  l e a d e r s h i p  a n d  i n d e p e n d e n c e  o f  t h e  
U.S. a t t o r n e y  are o f t e n  c r u c i a l  t o  t h e  s u c c e s s f u l  p u r s u i t  o f  s u c h  m a t t e r s ,  
p a r t i c u l a r l y  i n  t h e  f a c e  o f  cr i t ic ism o r  p o l i t i c a l  b a c k l a s h .  

R e p l a c i n g  a  U.S. a t t o r n e y  c a n ,  o f  c o u r s e ,  b e  n e c e s s a r y  o r  p a r t  o f  
t h e  no rma l  a n d  e x p e c t e d  p r o c e s s  t h a t  a ccompan ie s  a  c h a n g e  o f  t h e  p o l i t i c a l  
g u a r d .  Bu t  I d o  n o t  b e l i e v e  t h a t  s u c h  c h a n g e s  s h o u l d ,  a s  a  m a t t e r  o f  sound  
p o l i c y ,  b e  u n d e r t a k e n  l i g h t l y  o r  w i t h o u t  s i g n i f i c a n t  c a u s e .  

I f  U.S. a t t o r n e y s  a r e  r e p l a c e d  d u r i n g  a n  a d m i n i s t r a t i o n  w i t h o u t  
a p p a r e n t  good  c a u s e ,  t h e  wrong message  c a n  be s e n t  t o  o t h e r  U.S. a t t o r n e y s .  We 
wan t  o u r  U.S. a t t o r n e y s  t o  b e  s t r o n g  a n d  i n d e p e n d e n t  i n -  c a r r y i n g  o u t  t h e i r  j o b s  
a n d  t h e  p r i o r i t i e s  o f  t h e  d e p a r t m e n t .  We want  them t o  s p e a k  up on  m a t t e r s  o f  
p o l i c y ,  t o  b e  a p p r o p r i a t e l y  a g g r e s s i v e  i n  i n v e s t i g a t i n g  a n d  p r o s e c u t i n g  crimes 
o f  a l l  k i n d s  a n d  w i s e l y  u s e  t h e i r  l i m i t e d  r e s o u r c e s  a n d  b r o a d  d i s c r e t i o n  t o  
a d d r e s s  t h e  p r i o r i t i e s  o f  t h e i r  p a r t i c u l a r  d i s t r i c t s .  

I n  my o p i n i o n ,  t h e  U n i t e d  S t a t e s  a t t o r n e y s  h a v e  h i s t o r i c a l l y  s e r v e d  
t h i s  c o u n t r y  w i t h  g r e a t  d i s t i n c t i o n .  Once i n  o f f i c e ,  t h e y  become i m p a r t i a l  



public servants, doing their best to achieve justice without fear or favor. I 
am certain that the Department of Justice would not want to act in such a way or 
have its actions perceived in such a way to derogate from this model of the 
nonpolitical pursuit of justice by those selected in an open and transparent 
manner. 

Thank you very much. I'll be happy to answer questions. 

SEN. SCHUMER: Thank you, Ms. White. 

Professor Levenson. 

MS. LEVENSON: (Off mike.) Does that work now? 

SEN. SCHUMER: Yes. 

MS. LEVENSON: Okay. I served in the United States attorney's office 
for four different United States attorneys of both parties and one interim 
United States attorney. I believe that we, in fact, have the best prosecutorial 
system in the world. But I'm here because I fear that the operation of that 
system and its reputation for excellence is jeopardized because of the increased 
politicization of the United States attorney's offices. 

As this committee knows, the most recent concerns have focused on a 
rash of dismissals of experienced and respected United States attorneys across 
the country. There's at least a strong perception by those in and outside of 
the United States attorney's office that this is not business as usual, that 
qualified United States attorneys are being dismissed and their replacements who 
are being brought in do not have the same experience and qualifications for the 
position. 

Moreover, there's a deep concern that the interim appointments by the 
attorney general will not be subject to the confirmation process, and therefore 
there will be no check on those qualifications and the interests of the offices 
will be sacrificed for political favors. 

I want to make three basic points in my testimony today. One, 
politicizing federal prosecutors does have a corrosive effect on the federal 
criminal justice system. It is demoralizing to AUSAs. These are the best and 
the brightest, who go in there because they are dedicated public servants. And 
they expect their leaders to be the same. 

It's also, as we've heard, disruptive to ongoing projects. It creates 
cynicism among the public. It makes it harder in the long run to recruit the 
right people for those offices. And as Mr. McNulty said, if you lose the AUSAs, 
you lose the greatest assets of all. 

Second, although there's always been a political component to the 
selection of United States attorneys, what is happening now is categorically 
different. Traditionally we saw changeover when there was a new administration. 
Thus when President Clinton came in, he had every right and did ask for those 
resignations. 

But we have never seen what we're seeing today, which is, in quick 
succession, seven U.S. attorneys who have excellent credentials, successful 
records and outstanding reputations being dismissed midterm. And we've never 
seen their interim replacements, at least some of them, coming in with the lack 



of e x p e r i e n c e  and  q u a l i f i c a t i o n  t h e y  have and  b e i n g  p u t  i n  on an i n t e r i m  b a s i s  
i n d e f i n i t e l y  w i t h o u t  t h e  p r i o r  p r o c e s s  t h a t  w e  had  f o r  e v a l u a t i o n .  

We a l l  r e c o g n i z e  t h a t  f e d e r a l  p r o s e c u t o r s  s e r v e  a t  t h e  p l e a s u r e  o f  t h e  
p r e s i d e n t ,  and  t h e  Department of J u s t i c e  c o n t r o l s  many o f  t h e  p o l i c i e s  and t h e  
p u r s e  s t r i n g s .  But it h a s  been a  s t r o n g  t r a d i t i o n  o f  l o c a l  autonomy and 
a c c o u n t a b i l i t y  and c o n t i n u i t y  t h a t  h a s  made t h e s e  d i s t r i c t  U.S. a t t o r n e y s  
s u c c e s s f u l ,  n o t  t h e  a r b i t r a r y  d i s m i s s a l s  i n  o r d e r  t o  g i v e  o t h e r s  a  f r e s h  s t a r t .  
T h i s  i s  a n  i m p o r t a n t  t r a d i t i o n .  With l o c a l  autonomy and c o n t i n u i t y  comes a  
g r e a t e r  a b i l i t y  t o  s e r v e  t h e  needs  of  t h e  d i s t r i c t .  

T h i r d ,  and f i n a l l y ,  i n  my o p i n i o n  t h e  p r i o r  sys tem,  which a l l o w e d  t h e  
a t t o r n e y  g e n e r a l  t o  i n d e e d  a p p o i n t  t h e  i n t e r i m  U.S. a t t o r n e y  f o r  120 d a y s ,  and 
t h e n  i f  t h e r e ' s  no conf i rmed  U.S. a t t o r n e y  have t h e  c h i e f  judge make a n  i n t e r i m  
appo in tmen t ,  was n o t  o n l y  c o n s t i t u t i o n a l ,  b u t  f r a n k l y  had a d v a n t a g e s  o v e r  t h e  
most r e c e n t l y  p l a c e d  p r o v i s i o n s .  

F i r s t ,  i t ' s  c o n s t i t u t i o n a l  because ,  under  t h e  appo in tmen t s  c l a u s e  and 
t h e  a c c e p t i n g  c l a u s e  t o  t h a t ,  i n f e r i o r  o f f i c e r s ,  which U.S. a t t o r n e y s  a r e ,  
may be a p p o i n t e d  by t h e  p r e s i d e n t ,  c o u r t s  o f  law o r  heads  o f  d e p a r t m e n t .  And 
under  t h e  Supreme C o u r t ' s  d e c i s i o n  w r i t t e n  by Chief  J u s t i c e  Rehnqu i s t  i n  
Morr ison v e r s u s  Olson,  t h e  r o l e  o f  judges  in .  a p p o i n t i n g  p r o s e c u t o r s  h a s  been 
h e l d  t o  be  c o n s t i t u t i o n a l .  I n  t h a t  c a s e ,  which d e a l t  w i t h  independen t  c o u n s e l ,  
t h e  c o u r t  c i t e d  a  lower  c o u r t  c a s e  d e a l i n g  w i t h  i n t e r i m  U.S. a t t o r n e y s ,  and  
c i t e d  i t  f a v o r a b l y .  

I d o n ' t  t h i n k  any o f  t h e  p a n e l i s t s  t o d a y  and any of t h e  w i t n e s s e s  I 
h e a r d  today ,  i n  f a c t ,  c h a l l e n g e  t h e  c o n s t i t u t i o n a l i t y  of  h a v i n g  judges  i n  t h e  
p r o c e s s .  But a s  M r .  Gerson e l o q u e n t l y  s t a t e s  i n  h i s  w r i t t e n  t e s t i m o n y ,  i t ' s  one 
o f  c o n g r e s s i o n a l  d i s c r e t i o n .  

A s  a  m a t t e r  o f  d i s c r e t i o n ,  I t h i n k  t h a t  t h e  p r i o r  sys tem,  t h e  one t h a t  
S e n a t o r s  S p e c t e r  and F e i n s t e i n  a r e  t a l k i n g  a b o u t  r e t u r n i n g  t o ,  h a s  s t r o n g  
b e n e f i t s  i n  comparison t o  t h e  new approach.  Under t h a t  approach ,  t h e  a t t o r n e y  
g e n e r a l  makes t h e  i n i t i a l  appo in tmen t .  I t  g i v e s  p l e n t y  o f  t i m e  t o  t h e  
depar tmen t  t o  come up w i t h  a  nominee and p r e s e n t  t h a t  nominee. And t h e n ,  i f  
t h a t  i s  n o t  a b l e  t o  happen i n  a  t i m e l y  f a s h i o n ,  t h e  c h i e f  judge s t a r t s  making 
appo in tmen t s .  

And can c h i e f  judges  do t h i s  i n  a  f a i r  way? Not o n l y  c a n  t h e y ,  b u t  
t h e y  have f o r  d e c a d e s .  And t h a t ' s  because ,  i n  my e x p e r i e n c e ,  f r a n k l y  t h e  c h i e f  
judges  know t h e  d i s t r i c t  o f t e n  b e t t e r  t h a n  t h e  p e o p l e  thousands  o f  miles away i n  
t h e  Department o f  J u s t i c e .  They know t h e  p r a c t i t i o n e r s  i n  t h e i r  cour t rooms .  
They c a r e  a b o u t  t h e  c a s e s  i n  t h e i r  cour t room.  And t h o s e  judges  have  t h e  
c r e d i b i l i t y  and c o n f i d e n c e  of t h e  p u b l i c  i n  making t h e i r  a p p o i n t m e n t s .  They 
a p p o i n t  m a g i s t r a t e  j u d g e s  and t h e y  even a p p o i n t  f e d e r a l  p u b l i c . d e f e n d e r s ,  w h i l e  
n o t  government o f f i c i a l s ,  n o n e t h e l e s s ,  r e a d i l y  and r e g u l a r l y  a p p e a r  b e f o r e  t h o s e  
judges .  

I p e r s o n a l l y  have  n e v e r  h e a r d  and s e e n  of a  c a s e  where a  judge e x e r t e d  
a n y  p r e s s u r e  on t h e  appointment  o f  an i n t e r i m  U.S. a t t o r n e y  o r  when t h a t  pe r son  
appeared  b e f o r e  them because  he  had made t h a t  appo in tmen t .  And I t h i n k  w e  have 
t o  compare i t  t o  t h e  c u r r e n t  sys tem under  t h e  P a t r i o t  Act ,  where o n l y  t h e  
a t t o r n e y  g e n e r a l  i s  i n v o l v e d  i n  t h e  p r o c e s s  and t h o s e  i n t e r i m  appo in tmen t s  can 
be f o r e v e r .  And t h e r e  may be  no o r  l i t t l e  o v e r s i g h t  by t h e  S e n a t e  because  t h e r e  
i s  not the traditional confirmation process. 



So  i n  c o n c l u s i o n ,  I ' d  l i k e  t o  s a y  t h a t  w h e t h e r  o r  n o t  t h e  c u r r e n t  
a t t o r n e y  g e n e r a l s '  r e c e n t  a c t i o n s  h a v e  been  i n  good  o r  b a d  f a i t h ,  t h e i r  i m p a c t  
h a s  b e e n  t h e  same. I t  h a s  d e m o r a l i z e d  t h e  t r o o p s .  I t  h a s  c r e a t e d  t h e  
p e r c e p t i o n  t h a t  p o l i t i c s  i s  p l a y i n g  a  g r e a t e r  ro le  i n  f e d e r a l  l aw  e n f o r c e m e n t .  
And it h a s  s t r i p p e d  t h e  S e n a t e  o f  i t s  i m p o r t a n t  r o l e  i n  e v a l u a t i n g  a n d  
c o n f i r m i n g  t h e  c a n d i d a t e s .  

I n  my o p i n i o n ,  t h e  h e a l t h i e s t  t h i n g  t o  d o  i s  n o t  t o  r e l y  j u s t  on  what  
I ' m  s u r e  are t h e  s i n c e r e  p r o m i s e s  o f  t h e  Depar tment  o f  J u s t i c e  o f f i c i a l s  o f  what  
t h e y ' r e  n o t  g o i n g  t o  d o  w i t h  t h i s  i n t e r i m  power,  b u t  t o  p u t  i n  some s t a t u t o r y  
scheme t h a t  a l l o w s  f l e x i b i l i t y  o f  i n t e r i m  a p p o i n t m e n t s  b u t  s t i l l  h a s  
a c c o u n t a b i l i t y .  T h a t  would mean t h e  . a t t o r n e y  g e n e r a l  c o u l d  make some i n t e r i m  
a p p o i n t m e n t s  b u t  would  r e s t o r e  t h e  S e n a t e ' s  r o l e  a s  a c h e c k  a n d  b a l a n c e .  

With t h a t ,  I welcome a n y  q u e s t i o n s  f rom t h e  c o m m i t t e e .  Thank you .  

SEN. SCHUMER: Thank you, P r o f e s s o r  Levenson .  

M r .  Ge r son .  

MR. GERSON: M r .  Chairman,  S e n a t o r  S p e c t e r ,  i t ' s  a  g r e a t  d e l i g h t  a l w a y s  
t o  t e s t i f y  b e f o r e  t h i s  commi t t ee ,  e s p e c i a l l y  a s  a n  o l d  J u s t i c e  Depa r tmen t  hand .  
I ' l l  c o n c u r .  My w i f e  t h i n k s  t h e  b e s t  j o b  I ' v e  e v e r  h a d  i s  b e i n g  h e r  h u s b a n d .  
B u t  i n  terms o f  what  I g o t  p a i d  t o  do ,  c e r t a i n l y  b e i n g  an  a s s i s t a n t  U n i t e d  
S t a t e s  a t t o r n e y  was a t e r r i f i c  j o b .  

And l e t  m e  t a l k  t o  a  c o u p l e  o f  c o n t r a r i a n  i s s u e s .  

Bu t  f i r s t ,  S e n a t o r  Schumer, g i v e n  t h e  l a t e n e s s  o f  t h e  h o u r ,  I a s k  
y o u r  p a r l i a m e n t a r y  d i s c r e t i o n  i n  i n c o r p o r a t i n g  my w r i t t e n  t e s t i m o n y  a s  i f  r e a d  
h e r e  a n d  i n  f u l l .  

SEN. SCHUMER: You a r e  i n d e e d  a n  o l d  J u s t i c e  Depa r tmen t  h a n d .  Thank 
you .  

Wi thou t  o b j e c t i o n ,  M r .  G e r s o n ' s  e n t i r e  s t a t e m e n t  w i l l  b e  r e a d  i n t o  t h e  
r e c o r d .  

MR. GERSON: Thank you.  

I came h e r e  d i f f e r e n t ,  p e r h a p s ,  f rom anybody e lse,  w i t h  a n  a g e n d a .  And 
coming  l a s t ,  I h a v e  t h e  p l e a s u r e  o f  h a v i n g  s e e n  t h a t  agenda  s a t i s f i e d .  I 
t h o u g h t  a n d  t h i n k  t h a t  S .  2 1 4  is  a  v e r y  b a d  i d e a .  I t h o u g h t  t h a t  S e n a t o r  
F e i n s t e i n ' s  r e a c t i o n ,  w h i l e  u n d e r s t a n d a b l e ,  was n o t  f i n e l y  enough d rawn .  And 
c e r t a i n l y  r e t u r n i n g  t o  t h e  p r e v i o u s  method  o f  a p p o i n t m e n t s  s e r i a l l y  o f  i n t e r i m  
U n i t e d  S t a t e s  a t t o r n e y s  is  v a s t l y  s u p e r i o r  t o  what  was b e i n g  p r o p o s e d ,  which  was 
t a k i n g  t h e  e x e c u t i v e  b r a n c h  o u t  o f  a n  e x e c u t i v e  f u n c t i o n .  Bu t  t h a t  b a t t l e  now 
h a s  b e e n  won. 

I u r g e  you, t h o u g h ,  t o  h a v e  h e a r i n g s  o n  it, b e c a u s e  i t ' s  n o t  -- t h e  
i d e a  o f  i n c l u d i n g  t h e  j u d i c i a r y  a t  a l l  i s  n o t  w i t h o u t  p r o b l e m s .  D i f f e r e n t  f rom 
M s .  Levenson ,  I a c t u a l l y  know and  have  e x p e r i e n c e d  some cases where  j u d i c i a l  
i n t e r v e n t i o n  h a s  p r o v e d  i l l - a d v i s e d  a n d  b a d l y  d i r e c t e d .  

B u t  a t  t h e  e n d  o f  t h e  d a y ,  I came h e r e  t o  s p e a k  f o r  t h e  C o n s t i t u t i o n ,  
and I think the Constitution has gotten a good break out of the day, that we 
f u n c t i o n  b e s t  when t h e  e x e c u t i v e  d o e s  t h i n g s  t h a t  a r e  c o m m i t t e d  t o  t h e  e x e c u t i v e  



branch, the legislature does things that are committed to the legislative 
branch, and the judiciary fulfills a judicial function, and that those roles, 
when stuck to, create the right kind of dynamic tension that the framers had in 
mind and which has made our written Constitution the oldest written constitution 
in the world. 

There's a certain sense of deja vu in all of this. One of the reasons, 
perhaps, that I was invited is I probably superintended the most dismissals of 
United States attorneys that anybody ever did, and I did it accidentally when, 
by force of circumstances -- and Senator Schumer and Senator Specter remember my 

I unusual circumstance when I ended up as the long-term acting attorney general. 

That had never happened in American history, where a president was saddled 
for more than a few days with an attorney general of the other party. There's 
something to be said for that, by the way. 

And in this case, it was easy to support President Clinton's decision 
to dismiss U.S. attorneys, many of them on the same day, many of them that had 
served full terms, and many of them that were involved in ongoing 
investigations, because it was a presidential prerogative. 

And I just note with some irony that I was accused by some of my 
colleagues of being involved in the termination of the United States attorney in 
Arkansas, who was in the midst of -- actually she had recused herself, but the 
office was in the midst of the Whitewater investigation, and that was alleged to 
have been a cover-up on behalf of President Clinton. 

Of course, pressure then turned that occupation over to a judicially 
selected officer and created the situation where a prosecutor responsible to the 
judicial branch caused a great deal of discomfort both to the president and to 
what is now the Democrat majority. And I urge everyone to remember that in 
looking at the role of the judiciary in a restored context to the one that 
Senator Schumer, I think, accurately described. 

The greatest value of the judiciary is it tells the other -- not just 
the executive branch, but the legislative branch-- to get on with their 
constitutional business and move on to permanent United States attorneys with 
due speed. That's the value of the judicial part of it, not judges picking 
prosecutors, because that's an anomalous role for the judiciary. 

Let me also address one other point, and that's -- I'm as great an 
admirer of Justice Jackson as anyone and have learned a lot about what the 
political branches should do and shouldn't do from reading Justice Jackson. But 
I want to say a word on behalf of centralization and the proper role of 
politics. 

I've seen much of this before. I've dealt with problems between 
senators and presidents for many years. Senator Specter and I and Senator Heinz 
resolved an issue in the Reagan administration where there was a dispute of who 
should be the United States attorney for the eastern district of Pennsylvania. 

These disputes are old and oftentimes difficult. But it should be 
remembered that there were many valid reasons why the main Justice component of 
the Justice Department ought to be able to exert its will over United States 
attorney's offices in a prudent way 'and why perhaps it hasn't happened enough. 

I cite several instances of where I myself felt compelled to act and 
think that I did justice. I'm of an age where some of the things I remember 



best perhaps didn't happen and I'm informed that at least one of my examples 
may be flawed. Although what I state is true, I attribute something to the 
then-U.S. attorney for the southern district of New York that perhaps I 
shouldn't have. I apologize to him, and will personally if I have contradicted 
his memory. 

But several cases immediately came to mind where I know that United 
States attorneys were not adequately attending to national priorities. One was 
in the savings-and-loan crisis. It was very clear that a centrally directed 
civil system was vastly outperforming the dispersed, decentralized way that the 
criminal cases in the savings-and-loan area were being handled, and there were 
many U.S. attorneys that didn't do a good job. And it wasn't until main Justice 
imposed task forces on them that that situation improved. 

And then I pointed out, lastly, a situation that I had where, if I had 
listened to the United States attorney and indeed to the chief judge of the 
district in which the case was being tried, I would have been complicit in what 
I thought was an act of racial discrimination in jury selection, albeit 
involving a minority public official of the opposite party to me. I felt it 
important to impose my will on the United States attorney. 

I think that justice was done. It didn't matter to me that it was 
criticized. It was fairly illuminated in the public record, and that's all that 
really mattered. But it was certainly something that was warranted no matter 
how many people I displeased and no matter what an ill effect I might have had 
on the morale in the given office. 

I don't know that morale generally in the United States attorney's 
offices is being challenged. I haven't seen it. And I do work that involves a 
lot.of United States attorneys. I subscribe to Mary Jo White's analysis of what 
a United States attorney's office ought to be. I hope that my career, in 
retrospect, will be reviewed and held as consistent with that tradition. 

I know that I got a great deal of support from main Justice when I was 
a prosecutor of cases that weren't generally popular, including the prosecution 
of a United States senator, including being involved in one of the more 
controversial Watergate cases. And it was people like Henry Petersen, the 
legendary figure who was then the head of the criminal division, who provided a 
lot of support for what a rookie line assistant, assistant U.S. attorney, 
thought needed to be done. And that tradition still is present. 

Somebody I got to know in my early days the first time I was in the 
Justice Department is Dave Margolis. You heard about him earlier, and I know 
he's a person who is familiar to you. It's not the practice of the Justice 
Department to throw career people to the winds of political judgments and 
political testimony, but he and so many other people are the folks who make this 
system go. They're there whoever are United States attorneys. Every office has 
them. A n d  Ms. White and I have been honored, as has Ms. Levenson, been honored 
to serve with people like that. So I happily conclude my remarks noting that 
what I came here to do was achieved when Senator Feinstein took her seat and 
announced what I think is a beneficial compromise. 

Thank you. 

SEN. SCHUMER: Thank you, Mr. Gerson. And we did say we'd try to wrap 
up by 12;30, so I ' l l  keep my questions b r i e f .  And we may submit some others i n  
writing. 



F i r s t  t o  Mary J o  Whi te .  Do you t h i n k  -- f i r s t ,  wha t  s h o u l d  b e  t h e  
s t a n d a r d  f o r  f i r i n g  a  p r e s i d e n t i a l l y  a p p o i n t e d  U.S. a t t o r n e y ?  What h a v e  you 
u n d e r s t o o d  t h e  h i s t o r i c a l  s t a n d a r d  t o  b e ?  And i s  i t  e v e r  wise o r  a p p r o p r i a t e  t o  
f i r e  a  S e n a t e - c o n f i r m e d  U.S. a t t o r n e y  s i m p l y  t o  g i v e  a n o t h e r  p e r s o n  a c h a n c e ?  

MS. WHITE: S e n a t o r ,  i n  answer  t o  t h a t ,  c l e a r l y  t h e  p r e s i d e n t  h a s  
t h e  power t o  remove a n y  U.S. a t t o r n e y  f o r  a n y  r e a s o n  o r  n o  r e a s o n ,  b u t  as a 
matter o f  p o l i c y  a n d  as a matter o f  p r e c e d e n t  a s  w e l l ,  t h a t ,  i n  my e x p e r i e n c e  
d u r i n g  a n  a d m i n i s t r a t i o n ,  h a s  n o t  b e e n  done  a n d  I d o n ' t  b e l i e v e  s h o u l d  b e  d o n e ,  
a b s e n t  e v i d e n c e  o f  m i s c o n d u c t  o r  o t h e r  s i g n i f i c a n t  c a u s e .  And I t h i n k  w e  have  
t o  b e  c a r e f u l  a b o u t  t h e  s l i p p e r y  s l o p e  o f  p e r f o r m a n c e - r e l a t e d ,  b e c a u s e  I d o n ' t  

I t h i n k  a U.S. a t t o r n e y  i s  l i k e  a n y  o t h e r  employee  i n  t h e  s e n s e  t h a t  i t ' s  a  
p r e s i d e n t i a l  a p p o i n t e e .  I t  s h o u l d  b e  f o r  s e r i o u s  s i g n i f i c a n t  c a u s e .  I t  d o e s  

I c a u s e  d i s r u p t i o n ,  it d o e s  c a u s e  a  t r emendous  a p p e a r a n c e  p rob l em,  i t  c a n  d i s r u p t  
c a s e s .  So I t h i n k  t h e  h i s t o r i c a l  p a t t e r n  h a s  been  a b s e n t  m i s c o n d u c t  o r  
s i g n i f i c a n t  c a u s e  t h a t  you d o n ' t  u n s e a t  a  s i t t i n g  U.S. a t t o r n e y .  

SEN. SCHUMER: What you s a y  makes a  g r e a t  d e a l  o f  s e n s e .  Even a s s u m i n g  
t h a t  some p e o p l e  were unhappy w i t h  t h e  p r i o r i t i e s ,  s a y ,  o f  M i s s  Lamb -- I mean, 
t h e  p rob l ems  t h a t  t h i s  h a s  c r e a t e d ,  I ' l l  b e t  t h e  J u s t i c e  Depa r tmen t  w i s h e s  t h e y  
h a d n ' t  done  what  t h e y  d i d .  And w e  d o n ' t  know t h e  r e c o r d .  Maybe t h e r e ' s  some 
smoking  gun ,  b u t  i t ' s  h a r d  -- i t ' s  d i f f i c u l t  t o  b e l i e v e  t h a t ,  g i v e n  t h e  e x t e r n a l  
r e p o r t s .  

P r o f e s s o r  Lev inson ,  I j u s t  want  t o  a s k  you s i n c e  I r e a d  y o u r  t e s t i m o n y  
l a s t  n i g h t  a n d  h e a r d  i t  a g a i n  h e r e  w i t h  care, d i d  you f i n d  t h e  s t a t e m e n t  -- I 
w o n ' t  c a l l  i t  a n  a d m i s s i o n  -- o f  Deputy A t t o r n e y  G e n e r a l  McNulty t h a t  h e  -- t h a t  
t h e y  removed t h e  A r k a n s a s  U.S. a t t o r n e y  -- w e l l ,  I was g o i n g  t o  s a y  t r o u b l i n g ,  
s h o c k i n g ,  u n p r e c e d e n t e d .  Would you d i s a g r e e  w i t h  a n y  o f  t h o s e  words?  

MS. LEVINSON: No, I w o u l d n ' t .  I mean, i n  some ways it was r e f r e s h i n g  
t o  h e a r  h im s a y  o u t w a r d  t h a t  -- 

SEN. SCHUMER: You b e t .  

MS. LEVINSON: . - -  h e  f i r e d  him n o t  b e c a u s e  h e  h a d  done  a n y t h i n g  wrong, 
b u t  b e c a u s e  t h e y  wan ted  t o  g i v e  somebody e lse  a  p o l i t i c a l  c h a n c e .  T h a t ' s  
p r e c i s e l y  t h e  p rob l em.  The j o b  o f  U.S. a t t o r n e y  s h o u l d  n o t  b e  a  p o l i t i c a l  
p r i z e .  T h e r e ' s  t o o  much a t  s t a k e  f o r  t h e  d i s t r i c t  a n d  f o r  t h e  p e o p l e  who work 
i n  t h a t  o f f i c e .  

SEN. SCHUMER: R i g h t .  And f i n a l l y ,  t o  M r .  Ge r son ,  i n  y o u r  t i m e  a t  t h e  
J u s t i c e  Depa r tmen t ,  which  i s  e x t e n s i v e ,  d i d  you e v e r  see a  U.S. a t t o r n e y  a s k e d  
t o  r e s i g n  f o r  no  r e a s o n  o t h e r  t h a n  t o  g i v e  someone e l se  a  s h o t ?  MR. GERSON: 
Yes. 

SEN. SCHUMER: Want t o  g i v e  u s  t h e  example?  

MR. GERSON: Well, I c a n ' t  g i v e  you a  name, a n d  I ' v e  t r i e d  t o  t h i n k  
b a c k  o v e r  t h i s .  I t  was c e r t a i n l y  s u g g e s t e d  t o  i n d i v i d u a l s  d u r i n g  my t i m e  a t  t h e  
mid t e rm t h a t  p e r h a p s  it was t i m e  t o  d o  s o m e t h i n g  e lse.  I -- 

SEN. SCHUMER: I n  t h e  two-yea r  o r  t h e  f o u r - y e a r ?  

MR. GERSON: Four-year. 



SEN. SCHUMER: Four-year. 

MR. GERSON: Four-year. But I note that all of -- it would seem -- I 
don't want to be an apologist for anybody here, and I agree with you that the 
situation in San Diego is worth examining. I know that the person who was 
deposed, I thought her to be a very fine lawyer, but I don't know any of the 
circumstances. I dealt with her in health care cases, where she was quite 
vigorous, not in immigration cases that I have nothing to do with. 

But all of the individuals involved seemed to have served four years 
and were in a subsequent term, and I think that's worth knowing. They'd been 
allowed to serve that time, and I guess I'm taking a contrarian view, which is I 
don't want to adopt some categorical vision that there's anything inherently 
wrong with looking at an organization while it's healthy and making a change. I 
don't carry any presumption that if someone is doing a good job, they're 
automatically entitled to continue. On the other hand, I'm a conservative in 
most every way, and I believe in least action, and I generally try to do 
something for a reason. And I don't conceive that I'd have made a change 
without a reason to do so. 

SEN. SCHUMER: Final question to you, sir. Given the fact that the 
replacement in the seven we talked about was probably contemplated before the 
day they were actually dismissed, isn't 120 days enough? 

MR. GERSON: It should be. Yeah, I'd -- it should be, but it should be 
-- let me make it clear. I -- Senator Specter and I have argued with each other 
over almost three decades now on separation questions. I knew him when he was 
the D.A., so I go back a ways. 

SEN. SPECTER: (Off mike.) 

MR. GERSON: (Laughter.) We were both very young. 

I think that it should be a notice both to the executive branch and to 
the legislature. I don't think that we benefit from having interim anything for 
a long period of time, and that ought to move expeditiously to having permanent 
people who whether or not it's constitutionally required, as a matter of 
constitutional custom, have their nominations submitted to the Senate, and 
the Senate give advice and consent. 

SEN. SCHUMER: Thank you. 

Senator Specter. 

SEN. SPECTER: I thank you -- I thank Mr. Chairman. I haven't been in 
a situation like this. The chairman wants to end this hearing at 12:30. It's 
now 12:29-and-a half. 

SEN. SCHUMER: You can speak as long as you wish. 

SEN. SPECTER: I haven't been in a situation like this since I was 
invited in 1993 to be the principal speaker at the commissioning of the 
Gettysburg in Maine. And when I looked at the speaker's list, I was ninth. 
There was an admiral from Washington, there was an undersecretary of State, 
there was the governor, there was Senator George Mitchell, there was Senator 
Bill Cohen, and I was c a l l e d  upon t o  speak a t  4 : 3 2 .  And I was t o l d  as I walked 
to the podium that the commissioning had to be at 4:36 -- (laughter) -- because 



that's when the tide was right. So this brings back fond recollections to be 
called upon after all the time has expired. 

SEN. SCHUMER: Well, I just want to remind my colleague a rising tide 
lifts all boats. (Laughter.) 

SEN. SPECTER: I only wish there were a rising tide in Washington. 
(Laughter.) But we have the power in the Senate to change the clock. I was on 
the Senate floor one day when we had to finish activity by midnight, and we 
stopped the clock at 10 minutes to 12 -- 

SEN. SCHUMER: I heard about that. 

SEN. SPECTER: -- until we finished our work. 

But on to the serious questions at hand for no more than three minutes. 
Mr. Gerson, it's been a very important subject today as to what was a person's 
best job. Now you testified that your wife thought being her husband was your 
best job, but it seems to me that begs the question. Did you think that was 
your best job? (Laughter.) 

MR. GERSON: I'd darn well better. 

SEN. SPECTER: Well, that clears the air on that. 

In Morrison v. Olson, the appointment of a special prosecutor was up, 
and the special prosecutor statute provided that the appointing judge could not 
preside over any case in which a special prosecutor was involved. Ms. White, do 
you think we might bring that rule to bear so that if we have the chief judge 
make the appointment after 120 days that the prosecutor ought not to be able to 
appear before that judge? MS. WHITE: Certainly, I think that's wise 
particularly from an appearance point of view, whether dictated as a matter of 
constitutional law. And again, I did not go into the subject of the best 
mechanism for appointing interim U.S. attorneys because I think the solution 
that seems to be on the table -- not perfect, at least in my view -- is probably 
the best one, achieving the best balance. Not without its issues, though. 

SEN. SPECTER: Professor Levinson, don't you think it would be a good 
idea when there is a change of administration to at least make some sort of an 
inquiry as to whether the firing of ail -- there were only 92 U.S. attorneys 
fired by Attorney General Gerson, as I understand it. I understand they kept 
Chertoff in North ---- in Jersey at the request of Senator Bradley to put to -- 
not that that wasn't political, but don't you think there ought to be some 
inquiry as to what's happening, and whether there's some politically sensitive 
matter so that you just don't have a carte blanche rule? 

MS. LEVINSON: Well, I do -- 

SEN. SPECTER: Whoa, wait a minute. I haven't finished my question. 
And don't you think that Attorney General Gerson acted inappropriately in firing 
all of those people when Clinton took office? After all, Ruckle's (ph) house 
resigned and Richardson resigned. They wouldn't fire Archibald Cox. Do you 
think that Gerson was the Bork of his era? (Laughter.) 

MS. LEVINSON: I think the record speaks for itself, Senator. 



SEN. SPECTER: He's already had his turn. I want an answer, Professor 
Lev jnson. (Laughter. ) 

Just kidding, just kidding. How about it, Mr. Gerson -- former 
Attorney General Gerson? 

MR. GERSON: Well, I don't criticize Mr. Bork, either. I mean, the 
buck had to stop at some point in order to have a Justice Department. But 
there's a difference. I also think that the process worked well, even though it 
had a negative -- 

SEN. SPECTER: It had to stop at some point to have justice, you say? 

MR. GERSON: To have a Justice Department. Somebody's got to run the 
place. I don't think everybody -- 

SEN. SPECTER: What was wrong with Cox? 

MR. GERSON: Well, I don't think anything was wrong with Cox, and I 
think the upshot -- I think the system worked. I mean, ultimately the 
wrongdoing of that administration was exposed, and the president resigned in the 
wake of a continuation of the special prosecutor's function. You can't escape 
it, and I think that's the point that good oversight makes, and why when all the 
political branches -- both political branches do their job, justice will be 
served. 

SEN. SPECTER: Oh, I think this question has been very thoroughly 
aired. Very thoroughly aired. I can't recall a three-hour and 36- minute 
hearing under similar circumstances, and I await the day when Chairman Schumer 
is chairman of the full committee to see us progress in our work. 

Thank you all very much. 

MS. LEVINSON: Thank you. 

SEN. SCHUMER: Thank you. And I want to thank Senator Specter and all 
three witnesses for their excellent testimony. I think it's been an excellent 
hearing, and I have a closing statement that I'll submit to the record :- for 
the record. 

Thank you. 

END. 



Elwood, Courtney 

From: 
Sent: 
To : 
Subject: 

Elwood, Courtney 
Tuesday, March 06,2007 10: l l  AM 
Moschella, William; Sampson. Kyle; Hertling, Richard; Goodling, Monica 
Call from Bill Kelley on QFR responses on USA firings 

Importance: High 

Bill called this moring and spoke to me in Kyle's absence. Chris Oprison told Bill that DOJ was preparing QFR answers 
that addrsesed contacts between WH, Hill, and DOJ on USAs. He wants to make sure that he is given, in advance, 
whatever DOJ plans to say in response to these questions. I told him that QFR responses are always circulated through 
OMB and WHCO, and I am sure that happen in this case. 

I know nothing 'bout this, so I pass this along to those of you who may. 

I suggest that Kyle or someone else give Bill a call for clarification, if necessary. 

Courtney Simrno7is Elwood 
Deputy Chiefof Staff and 
Counselor to the Attorney General 

U.S. Department ofJustice 
(w) 202.514.2267 
(c) 202.532.5202 
@x)  202.305.9687 



Elwood. Courtnev 

From: 
Sent: 
To: 
Subject: 

Hertling, Richard 
Tuesday, March 06,2007 10:12 AM 
Elwood, Courtney; Moschella, William; Sampson, Kyle; Goodling, Monica 
RE: Call from Bill Kelley on QFR responses on USA firings 

Yes, and nothing is moving very quickly. I emailed Oprison about that subject this morning. 

From: Elwood, Courtney 
Sent: Tuesday, March 06,2007 10:ll AM 
To: Moschella, William; Sampson, Kyle; Hertling, Richard; Goodling, Monica 
Subject: Call from Bill Kelley on QFR responses on USA firings 
Importance: High 

Bill called this moring and spoke to me in Kyle's absence. Chris Oprison told Bill that DOJ was preparing QFR answers 
that addrsesed contacts between WH, Hill, and DOJ on USAs. He wants to make sure that he is given, in advance, 
whatever DOJ plans to say in response to these questions. I told him that QFR responses are always circulated through 
OMB and WHCO, and I am sure that happen in this case. 

I know nothing 'bout this, so I pass this along to those of you who may. 

I suggest that Kyle or someone else give Bill a call for clarification, if necessary, 

Courtney Simmons Elwood 
Deputy Chiefof Staffand 

Counselor to the Attorney General 
U.S. Department ofJustice 
(zu) 202.514.2267 
(c) 202.532.5202 
Uax) 202.305.9687 



U.S. ATTORNEY RESIGNATIONS 

Dan Bodgen (NV) 
Term expired: NOV. 2,2005 
Called: Dec. 7,2006 
Resignation: Feb. 28,2007 

Paul Charlton (AZ) 
Term expired: Nov. 14, 
2005 
Called: Dec. 7,2006 
Resignation: Jan. 30,2007 

EARS: DISTRICT: 

Margaret Chiara (WDMI) 
Term expired: Nov. 2,2005 
Called: Dec. 7,2006 
Resignation: Mar. 9, 2007 
(NOT PUBLIC) 

LEADERSHIP ASSESSMENT: 

David Iglesias (NM) 
Term expired: Oct. 17, 2005 
Called: Dec. 7,2006 
Resignation: Feb. 28,2007 

Very important district being 
underserved (Las Vegas target 
for terrorism; violent crime; 
drugslorganized crime) 
[Resistant to at least one 
leadership priority (obscenity 
task force)] 

Repeated instances of 
insubordination; actions taken 
contrary to instructions; or 
actions taken that were clearly 
unauthorized 
Ex: multiple failures to follow 
AG's instruction on death 
penalty cases 
Ex: worked outside of proper 
channels, without regard to the 
damage caused to others 
Ex: 
Ex: refusal? to comply with a 
leadershp priority (obscenity) 

Critically-important border 
district being underserved 

Legal Management 
Operations Evaluation 
March 3-7,2003 
USA Bogden is hghly 
regarded by the federal 
judiciary, the law 
enforcement and civil 
client agencies, and the 
staff of the USAO. 
December 8-12,2003 
USA Charlton is well 
respected by the USAO 
staff, investigative and 
civil client agencies, 
local law enforcement 
community, Native 
American Nations, and 
judiciary regarding his 
integrity, 
professionalism, and 
competence. 
The USA's adherence to 
the chain of command in 
the Organizational Chart 
has led to a perception 
by some that he is 
inaccessible. 
July 12-1 6,2004 
USA Chara is a well 
regarded, hard-working, 
and capable leader who 
has the respect and 
confidence of the 
judiciary, the agencies, 
and USAO personnel. 
November 14-1 8,2006 
USA Iglesias is 
experienced in legal, 
management, and 
community relations 
work and is respected by 
the judiciary, agencies, 



Carol Lam (SDCA) 
Term expired: Nov. 18, 
2006 
Called: Dec. 7, 2006 
Resignation: Feb. 15,2007 

John McKay (WDWA) 
Term expired: Oct. 30,2005 
Called: Dec. 7,2006 
Resignation: Jan. 3 1, 2007 

Kevin Ryan (NDCA) 
Term expired: Aug. 2, 2006 
Called: Dec. 7, 2006 
Resignation: Feb. 16, 2007 

Bud Curnrnins (EDAR) 

I I and staff 

I I February 7-1 1,2005 
USA Lam is an effective 
manager of the USAO 
and a respected leader 
for the District. She is 
active in Department 
activities and is 
respected by the 
judiciary, law 
enforcement agencies, 
and the USAO staff. 
March 13-17, 2006 
USA McKay is an 
effective, well-regarded, 
and capable leader of the 
USAO and the District's 
law enforcement 
community. 
Issue Specific March 27- 
3 1,2006 
Overall, USA Ryan 
effectively manages 
relations with the 
outside agencies, the 
local community, and 
the judiciary, although 
some judges expressed 
concern that he does not 
adequately communicate 
with them. 
Although, under USA 
Ryan's leadership, the 
USAO effectively 
manages its substantive 
work, his management 
style and practices have 
contributed, at least in 
part, to low morale 
among a number of the 
line AUSAs in the 
Criminal Division in the 
San Francisco office. 


